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Dear Messrs. Wisness. Gurske, Hughes. and Hayes. Ms. Huckaby, and Ms. Ikenberry:

In accordance with Dangerous Waste Regulations Chapter 173-303-840(9) Washington
Administrative Code (WAC), this letter transmits the responsiveness summary associated with
comments received on the proposed modifications to the Dangerous Waste Portion of the
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Hanford Facility Resource Conservation and Recovery Act Permit for the Treatment, Storage.
and Disposal of Dangerous Waste (Permit).

This responsiveness summary is a result of your written comments on the proposed
modifications for transferring corrective action conditions from the federal to the state portion of
the Permit. These proposed modifications were available for public review and comment from
October 18, 1999, to December 20, 1999,

If you have any questions regarding the responsivencss summary or the Permit modifications,
please contact Laura Ruud at (509) 736-5715.

Sincerely.
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RESPONSIVENESS SUMMARY
CORRECTIVE ACTION MODIFICATION (Revision 6)

Hanford Facility Resource Conservation and Recovery Act (RCRA) Permit
for the Treatment, Storage, and Disposal of Dangerous Waste (Permit) for Transferring Corrective Action
Conditions from the
Federal to the State Portion of the Permit

March 2000
Introduction

This responsiveness summary is a result of written comments received by the Washington State Department of
Ecology (referred to hereafter as Ecology or Department) on the proposed modifications to the Hanford Facility
Dangerous Waste Portion of the RCRA Permit for the Treatment, Storage, and Disposal of Dangerous Waste
Permit (Permit), for transferring corrective action conditions from the federal to the state portion of the Permit,
dated October 13, 1999, These proposed modifications were available for public review and comment from
October 18, 1999, to December 20, 1999. This Permit sets the conditions for the management of dangerous waste
at the U.S. Department of Energy’s (USDOE) Hanford facility. The following is a summary of the proposed
changes: :

Introduction
* Proposed language was added to reflect the transfer of corrective action conditions from the federal portion to
the state portion of the Permit,

Definitions
¢ Proposed definitions related to corrective action were added.

Part II. General Facility Conditions
¢ Proposed corrective action conditions IL.Y. were added.

Attachment 3, Permit Applicability Matrix
s Proposed corrective action conditions were added to Part I1.

The unit-specific conditions for 100-NR-1 and 100-NR-2 operable units already existed in the federal portion of the
Permit. No changes were proposed to these conditions, so they were not reopened for public comment. However,
upon review of these conditions, Ecology discovered that the enforceable portions of the Corrective Measures
Study and Engineer Evaluation/Cost Analysis documents were inaccurately referenced. The enforceable portions
were not changed in any way (i.e., the enforceable portions had been accurately defined during the associated
public comment period and agreement had been reached by all parties). However, during creation of the unit-
specific chapters, the enforceable portions were inaccurately referenced. So, although the unit-specific chapters for
100-NR-1 and 100-NR-2 appear revised, they correctly reflect the enforceable portions that were presented to the
public and agreed to by all parties.

In addition to the proposed modifications noted above, this modification also included the following:

Introduction
¢ Language was added to reflect the addition of CH2M HILL Hanford Group, Inc., as a contractor to USDOE

and co-operator of the Permit.
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Definitions
e Language was added to the definition of “Contractor(s)” to reflect the addition of CHZM HILL Hanford Group,
Inc., as a contractor to USDOE.

Part II, General Facility Conditions
e Condition 1.O.1.a. was revised to reflect the elimination of the 1100 Area from USDOE ownership.

Part [1I, Unit Specific Conditions for Final Status Operations

¢ Chapter 1 (616 Nonradioactive Dangerous Waste Storage Facility) was revised to reflect the deletion of
Condition II1.1.B.g. per Ecology’s June 2, 1999, letter to USDOE (Enclosure 4).

e Chapter 6 (325 Hazardous Waste Treatment Units) was revised to reflect the deletion of the 2-28-2000 closure
date within Condition 111.6.B.g., per Ecology’s June 10, 1999, letter to USDOE (Enclosure 5).

Part IV, Unit-Specific Conditions for Corrective Action

e As noted above, Chapter 1 (100-NR-1) and Chapter 2 (100-NR-2) were added. These chapters were revised to
correct inaccuracies in the reference of enforceable portions of the approved Corrective Measures Study and
Engineering Evaluation/Cost Analysis.

Part VI, Unit-Specific Conditions for Units in Post-Closure

s Chapter 1 (300 Area Process Trenches) was revised to reflect Class 1 and Class 'Ichanges that were
erroneously omitted from Modification D of the Permit, per Ecology’s June 10, 1999, letter to USDOE
{Enclosure 5).

Miscellaneoys Changes
s Several minor changes were made throughout the Permit for grammar and consistency in presentation.
o The list of acronyms, list of attachments, and table of contents were updated.

This Responsiveness Summary is intended to address all the comments received and show how those comments
were evaluated. Ecology received the following comments, and have responded to each in the following order:

5 comments were received from Alisa Huckaby on December 13, 1999

3 comments were received from US Ecology on December 17, 1999

| comment was received from Bechtel Hanford, Inc., on December 21, 1999

1 comment was received from Fluor Daniel Hanford, Inc., on December 20, 1999

| comment was received from Pacific Northwest National Laboratory on December 20, 1999
43 comments from USDOE were received on December 20, 1999

Some of the proposed changes that appeared in the public comment package for the corrective action modification
included changes proposed for Modification E of the Permit. This is because the proposed Modification E changes
were submitted to the public for comment prior to the proposed corrective action changes. As it happened, Ecology
is prepared to issue the corrective action modification before Modification E. Consequently, USDOE’s Comment
#39 regarding the Central Waste Complex and USDOE’s Comment #42 regarding the 2401-W Waste Storage
Building will be addressed, as appropriate, in the Responsiveness Summary for Modification E.

This Responsiveness Summary will be made part of the Hanford Facility Administrative Record for future
reference.
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COMMENTER:

ALISA HUCKABY

1524 RIDGEVIEW COURT
RICHLAND, WASHINGTON 99352
TELEPHONE: 509/627-1162

1) Conditions 1LY .2.i., FLY.2.ii., and ILY.3.a.iv. make reference to “satisfying corrective action requirements”
and “approved corrective action plans”. The Hanford Federal Facility Agreement and Consent Order
(HFFACQ) [also called the Tri-Party Agreement (TPA)] includes a comparison of the Resource Conversation
and Recovery Act (RCRA) and the Comprehensive Environmental Response, Compensation, and Liability Act
(CERCLA) Corrective Action processes {see Figure 7-2 of HFFACQO). The Action Plan of the HFFACO
explains that cleanup of past-practice units will be conducted pursuant to either the CERCLA or RCRA
process. As such, the Action Plan of the HFFACO equates major cleanup steps involved in both CERCLA and
RCRA as what may be termed “functionally equivalent”. The TPA, at this time, does not include a functional
equivalency for the Model Toxics Control Act (MTCA).

For clarity, implementability and enforceability, it is requested that the corrective action conditions include a
comparison of RCRA, CERCLA, and MTCA corrective action processes. As MTCA is a “superfund-like”
authority, the corrective action processes very likely mirror those for the CERCLA as included in the TPA.
The identification or establishment of MTCA corrective action processes will allow the Tri-Parties to clearly
understand MTCA requirements and expectations, as they will be applied to the Hanford Site.

Ecology Response: Ecology disagrees with the requested action as discussed below.

At this time, Ecology has no plans to directly apply MTCA at the Hanford Site (i.e., to issue a MTCA order to the
USDOE or invite them to participate in a MTCA Consent Decree). We do not believe it is necessary to include the
comparison in the Permit. We understand that the substantive MTCA requirements are critical ARARs for the
CERCLA cleanups at Hanford and will be used to define what is necessary to protect human health and the
environment for the RCRA/HWMA corrective action cleanups at Hanford. Therefore, we have attached a
comparison of RCRA and MTCA to this responsiveness summary (see attachment 1). Figure 7-2 of the HFFACO
gives a comparison of RCRA and CERCLA.

2) Condition IL.Y.2 states “Ecology has already made decisions about some on-going work undertaken under
other authorities and programs and accepts the work as satisfying corrective action requirements to the
extent provided for in Conditions 11.Y.2.i and ILY.2.ii.”

The statement implies that an “equivalency determination” has been made regarding “some on-going
work.” The Hanford Site has thousands of solid waste management units (SWMU ) of which all are
currently at some stage of the corrective action process. Due to the number of SWMUs, clarification and
enforceability of these corrective action conditions would be increased with an identification of which
corrective action requirements have been satisfied for which CERCLA Past Practice (CPP) or RCRA Past
Practice (RPP) units. Furthermore, the permit condition suggests an “equivalency determination™ is to be
made using the permit modification process of WAC 173-303-830. Considering the Focus Sheet
explanation related to 100-NR-1 and 100-NR-2 operable units, it is unclear if RPP operable units will be
subject to the regulatory-cited process. In other words, the permit condition is unclear as to how an
“equivalency determination” of the other cleanup authorities or programs will be achieved. By clearly
identifying the process, enforceability would be greatly improved.

Therefore, it is requested that clarification be provided regarding the method by which work performed
under alternative authorities or program has been deemed “acceptable” and that an identification (by
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SWMU name or number) of work deemed “acceptable” be either included in the corrective action
conditions or as an attachment to the corrective action conditions.

Ecology Response: Ecology agrees to provide the requested clarification, below. Except as discussed below, we do
not believe changes to the proposed permit conditions are necessary in this area.

The Commenter requests clarification of the method by which work under a non-RCRA/HWMA authority or
program is found to be acceptable and that an identification, by unit, of work found to be acceptable be included in
the Permit.

Currently, the non-RCRA/HWMA-lead work that Ecology believes has and/or will satisfy corrective action
requirements has been developed and carried out as CERCLA-lead work under the FFACQ, as amended. As part
of developing and agreeing to the initial FFACQO, and later in the Memorandum of Understanding between Ecology
and EPA concerning the FFACO, Ecology agreed that, in general, CERCLA-lead cleanups conducted under the
FFACO would automatically satisfy corrective action requirements (see, e.g., Article XXI{l, paragraph 87,
paragraph 88 and paragraph 89 of the FFACO). As discussed in the FFACO, as amended, the Memorandum of
Understanding between Ecology and EPA concerning the FFACO, and numerous federal guidance documents, it is
generally agreed that the RCRA corrective action and CERCILA cleanup programs have the same goal of protecting
human health and the environment.

Of course, although we agreed that CERCLA-lead work, in general, would automatically satisfy RCRA/HWMA
corrective action requirements, we did not by that agreement abrogate our responsibilities or authorities under
RCRA/HWMA. Therefore, the FFACO (and the proposed permit conditions) provide that if Ecology and EPA,
after exhausting the dispute resolution process established by the FFACO, cannot agree on a cleanup requirement or
schedule for a CERCLA-lead unit, Ecology expressly reserves the right to independently take action under State
authorities. In the proposed permit conditions, we amplified how we might exercise the right we expressly reserved
in the FFACO. In the proposed permit conditions we established that, if Ecology and EPA, after exhausting the
FFACO dispute resolution process, cannot reach agreemernit, Ecology would notify the Permittee, in writing, and the
Permittee would be required to submit a written plan explaining how he-/-she intended to go about satisfying
corrective action requirements. This structure is maintained in the final permit conditions. To date, Ecology and
EPA have yet to need to use the FFACO dispute resolution process.

In the future, Ecology might identify other non-RCRA/HWMA programs or authorities that might be used to satisfy
corrective action requirements. For example, the Atomic Energy Act closure process, as administered by the
Washington State Department of Health, might, in the future, be found appropriate to satisfy any corrective action
requirements that might exist at the US Ecology site. Ecology will make these evaluations on a case-by-case basis
and incorporate them into the Permit using the permit modification procedures, thereby ensuring public notice and
an opportunity for public comment.

Regarding the 100-NR-1 and 100-NR-2 operable units, the 100-NR-1 and 100-NR-2 operable units were initially
identified as RCRA Past Practice Units in the FFACO. The Tri-Parties agreed in milestones M-15-00 and M-16-00
to conduct the evaluation and selection of a cleanup action at 100-NR-1 and 100-NR-2 as a Pilot Project. The Pilot
Project objective was to integrate CERCLA and RCRA at a single cleanup site. To that end, the Tri-Parties issued
a CERCLA Proposed Plan and a RCRA Corrective Measures Study covering the 100-NR-1 and 100-NR-2 operable
units in February 1998. In addition to satisfying the requirements for evaluation and selection of a remedial
alternative under CERCLA, the proposed plan also contained the corrective action conditions and performance
standards to be achieved under the preferred alternative. Specifically, the USDOE committed to achieving
performance standards found at WAC 173-303-646(2) which require the remedial alternative achieve protection of
human health and the environment for all releases of dangerous wastes and dangerous constituents, including
releases from all solid waste management units at the Facility. The RCRA performance standards are to be
achieved under the selected CERCLA remedial action of remove, treat, and dispose. Further, specific conditions
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applicable to remediation efforts at 100-NR-1 and {00-NR-2 were included in the proposed plan for public
comment. These conditions were subsequently added to the RCRA Sitewide Permit as unit-specific requirements
for corrective action. Once cleanup of 100-NR-1 and 100-NR-2 is achieved, Ecology will evaluate the
effectiveness of the action under both CERCLA and RCRA Corrective Action authorities. A determination as to
the status of the operable units will be made at that time.

Finally, we recognize from these and other comments that the language of the proposed permit conditions,
especially the text discussing a “case-by-case” evaluation by Ecology, may have been confusing. To remedy this
confusion, we have compressed proposed Conditions 11.Y.2 and I1.Y.3 into final permit Condition I1.Y.2. This
compression, while not changing the substance of the permit requirements, has resulted in removal of much of the
language that appeared to be confusing.

3) Conditions I1.Y.3.a and I1.Y 3.b reference Appendix C of the HFFACO and establish provisions for
satisfying corrective action requirements for all units identified. At the end of Appendix C is a listing of
ten groundwater operable units. Typically, neither RCRA nor MTCA separate groundwater from the
source unit when selecting a remedy for the source unit or SWMU. At Hanford, and associated with the
CERCA process in particular, remedies are commonly selected for groundwater and solid waste
management units separately. For RCRA and MTCA application, groundwater considerations are an
inherent component of the remedy selection process.

For clarity, implementability and enforceability, it is requested that an additional corrective action
condition be developed to require groundwater considerations {e.g., establishment/development of soil
cleanup values, establishment of institutional controls associated with groundwater monitoring of “land-
based” units, etc.) be addressed during the corrective action permitting process. More importantly, it is
requested that for land-based SWMUSs, groundwater considerations be required on an SWMU-by-SWMU
basis during the remedy selection process.

Ecology Response: Ecology disagrees with the requested action as discussed below.

The Commenter requests that we add permit conditions to explicitly require that ground water be addressed when
corrective actions are incorporated into the Permit and to specifically require that, for land-based solid waste
management units, ground water be considered on a unit-by-unit basis during remedy selection.

First, we are not aware of state or federal guidance that indicates that the RCRA program forbids project managers
from taking an approach to ground water similar to the approach CERCLA project managers sometimes take, that
is, to deal with soil as one remedial action and to address ground water as a separate remedial action. In some
cases, for example, a large ground water plume that was potentially contributed to by many surface sources,
separating media into different, but related, cleanup actions may be the most efficient way to manage a cleanup, and
we would like to continue to provide project managers with this valuable flexibility. Of course, when this is done,
the substantive standards of MTCA (which apply as ARARs during CERCLA actions and which Ecology also
applies to corrective actions) require that cleanup levels for soil are, among other things, protective of ground
water.

For RCRA-lead units, including treatment, storage and disposal units, under the FFACO, Ecology is the final
decision-maker during remedy selection and/or closure and will continue to apply the substantive standards of
MTCA to our decisions. For CERCLA-lead units under the FFACO, if Ecology does not agree with an EPA
decision, Ecology can invoke the FFACO dispute resolution process. Failing to reach agreement using that process,
Ecology, acting under the Permit, can take independent action to ensure protection of human health or the
environment for the disputed unit, area or issue.
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4) Recommended wording for Condition [L.Y.4.b is “. . .unit or significant release or measurement or
indication of significant release. . . “.

Ecology Response: Ecology agrees with the requested action and has clarified the wording of proposed Condition
I1.Y.4.b as discussed below (see final Condition ILY.3.b.). We do not agree with the Commenter’s suggested
language, as discussed below.

Rather than clarify by continuing to refine or modify the term “significant release” we have chosen to use the term
“area of concern.” The term “area of concern” is defined as “any area of the Facility where a release of dangerous
waste or dangerous constituents has occurred, is occurring, is suspected to have occurred, or threatens to occur.”
We believe this definition encompasses the Commenter’s suggestion to include not just confirmed releases but also
areas where we have some indication, or suspicion, of releases, but do not yet have confirmatory information. See
final Condition I1.Y .3.b.

5) The draft corrective action permit conditions do not appear to address permit modifications that may result
from periodic site reviews. The corrective action programs for several CPP and RPP Hanford Site
Operable Units have been implemented for years and are soon approaching “5 year reviews”.

As is evidenced by the recent 100 Area Cleanup Workshop, hosted by Ecology, all applicable MTCA
requirements have not been addressed by past remedy selections (or by 100 Area Interim Records of
Decisions [RODs]). If the omissions, errors, oversights, etc., are identified during periodic reviews,
provisions for modifying the applicable permit(s)/RODs should be included in the corrective action permit
conditions.

Ecology Response: Ecology disagrees as discussed below.

Changes that might result from “five-year reviews” are adequately provided for by the proposed permit conditions
that govern acceptance or work developed and carried out under the FFACO. If after or during a five-year review
EPA and Ecology could not agree on an appropriate action (e.g., if Ecology was convinced that a remedy should be
improved by additional elements in order to remain protective of human health and the environment while EPA was
convinced that a remedy would remain protective without any changes), Ecology or EPA could invoke the dispute
resolution process of the FFACO, as amended. If Ecology and EPA could not reach agreement during the FFACO
dispute resolution process, Ecology would then notify the Permittee, in writing, and the Permittee would be
required to submit a plan outlining how he/she would fulfill corrective action requirements relative to the disputed
unit, area or issue.

COMMENTER:

US ECOLOGY

AMERICAN ECOLOGY RECYCLE CENTER, INC.
109 FLINT ROAD

OAK RIDGE, TENNESSEE 37830

NUCLEAR EQUIPMENT SERVICE CENTER
TELEPHONE: 423/482-553

FACSIMILE: 423/220-5365

1. US Ecology supports the proposed transfer of corrective action authority from U.S. EPA to WDOE. The
action, as we understand it, would allow WDOE to assume sole authority to implement corrective action and
other permit provisions pertaining to the US Ecology facility. (See Section 11.Y 4a). The company believes
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single agency regulation of RCRA matters is both timely and appropriate, and that the state is the level of
government best equipped to undertake these regulatory duties.

Ecology Response: Ecology acknowledges and appreciates your comment. Please refer to Ecology’s responses to
comments in this Responsiveness Summary for clarification and/or changes to the proposed corrective action
conditions, e.g., Ecology’s response to USDOE Comment #34.

2. US Ecology opposes any permit language specifying implementation of potential corrective action at the US
Ecology facility through the USDOE/federal contractor permittees. These permittees have no regulatory or
operational responsibility for the US Ecology facility, limited knowledge of facility operations, site conditions
or license requirements, and no sublease administration role. Moreover, US Ecology has no agreements in
place to work with the USDOE or its contractors, and does not currently accept any USDOE waste at its
facility. For these reasons and others, US Ecology objects to any process that would require the company to
work through the USDOE and/or its contractors on any regulatory compliance matter.

Ecology Response: Ecology understands and is sympathetic to US Ecology’s concerns; however, because the US
Ecology site is contiguous to the Hanford Facility (indeed it is surrounded by it) and owned by the USDOE, it is
within the meaning of the definition of Facility for purposes of corrective action.

Ecology is also sympathetic to the argument that cleanup at the US Ecology site should be primarily the
responsibility of US Ecology Inc., and carried out using the ongoing closure process administered by the
Washington State Department of Heath. We must, however, operate within the confines of our authorized
corrective action program and EPA Region 10°s guidance on the definition of Facility for purposes of corrective
action. In an attempt to balance the conflicting views about cleanup of the US Ecology site, we have delayed a
decision about the site-specific requirements for corrective action at the US Ecology site until after the ongoing
investigation of the site is complete. Ecology has participated actively in the ongoing investigation of the US
Ecology site and has worked closely with the Department of Health on the investigation requirements. Following
completion of the investigation, it may be appropriate for Ecology to determine that no corrective action is
necessary at the US Ecology site. Alternatively, Ecology might further postpone the decision about site-specific
requirements for corrective action at the US Ecology site until after further investigation or remedial action that
might be directed by the Department of Health. Based on our current knowledge of the US Ecology site and the
ongoing investigation, we consider it very unlikely that the USDOE will be required to take any action under the
Permit at US Ecology. We understand that expecting the USDOE to implement a cleanup action at the US Ecology
site is anathema to both the USDOE and US Ecology. We are committed to continuing to work with the
Commenter, US Ecology, EPA, and the Department of Health to resolve cleanup issues at the US Ecology site to
the satisfaction of all parties.

In developing the proposed permit conditions, our intent was to mimic the standing arrangement between the
Permittee and EPA Region 10 to delay any argument about corrective action jurisdiction at US Ecology, and to
delay enforcement of corrective action requirements at US Ecology against the USDOE, until after a decision is
made about the need (or lack of need) for specific corrective action activities at the US Ecology site. Ata
minimuim, this decision cannot be made until after completion of the ongoing investigation of the US Ecology site,
referenced above. We are persuaded that the permit conditions for US Ecology should be clarified to more
explicitly reflect this intent and we have made appropriate modifications by removing language that might have
been read as establishing a requirement for DOE to immediately begin investigating solid waste management units
at the US Ecology site. Permit Condition I1.Y.3.a.i now reads, “The following solid waste management units are
not covered by the FFACO.”3. US Ecology intends to continue working cooperatively with WDOE and WDOH to
provide assurance of adequate disposal facility performance. We believe our recently submitted report on facility
investigations provides a sound technical basis to continue this process. We look forward to a continuing dialogue
on the report and to practical resolution of RCRA permit issues consistent with transfer of corrective action
authority to WDOE.
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Ecology Response: Ecology acknowledges and appreciates your comment and cooperative work to date. Please
refer to Ecology’s responses to comments in this Responsiveness Summary for clarification and/or changes to the
proposed corrective action conditions.

COMMENTER

BECHTEL HANFORD, INC.

3350 GEORGE WASHINGTON WAY
RICHLAND, WASHINGTON 99352
TELEPHONE: 509/375-4640
FACSIMILE: 509/375-4644

Bechtel Hanford, Inc. (BHI) appreciates the opportunity to comment on the proposed corrective action permit. We
have examined a copy of the comments prepared by the U.S. Department of Energy (DOE), Richland Operations
Office (RL), with the support of the Hanford Site Contractors, and submitted to you by RL. BHI fully endorses
these comments.

In particular, we believe that the definition of “Permittee” for purposes of the corrective action permit should be
limited to DOE. While we have been and continue to be co-operators with DOE for several Treatment, Storage,
and Disposal Units at the Hanford Site, the corrective action permit that was issued by the U.S. Environmental
Protection Agency has always defined “Permittee” to refer only to DOE. It would not be appropriate now to
change this by placing liability for corrective action directly on contractor companies who did not create the
problem of Jegacy contamination. Such contamination is a pre-existing condition for which, under our contract
with DOE, we are not personally liable. Corrective action liability is based on ownership and control of
contaminated areas. This simply does not apply to contractors, who do not own the Hanford facility.

Finally, we believe that such liability would be contrary to Section 119 of the Comprehensive Environmental
Response, Compensation and Liability Act of 1980, which relieves response action contractors from liability under
any law for pre-existing contamination at sites that they work to remediate.

Ecology Response: Without agreeing or disagreeing with the Commenter’s arguments, Ecology agrees to take the

requested action and has modified the definition of “Permittee” so that, for the purposes of corrective action,
“Permittee” means exclusively the USDOE (see Ecology’s response to USDOE’s Comment #11).

COMMENTER

FLUOR DANIEL HANFORD, INC.
P.O. BOX 1000
RICHLAND, WASHINGTON 99352

Fluor Daniel Hanford, Inc. (FDH) appreciates the opportunity to comment on the proposed corrective action
Permit. FDH has examined and endorses the comments prepared and submitted by the U.S. Department of Energy
(DOE), Richland Operations Office (RL), with the support of the Hanford Site Contractors to the Washington State
Department of Ecology.

In particular, FDH believes that the definition of “Permittee” for purposes of the corrective action Permit should be
limited to the DOE. While FDH has been and continues to be co-operators with DOE for current operation of
several treatment, storage, and disposal units on the Hanford Site, the corrective action permit that was issued by
the U.S. Environmental Protection Agency has always defined “Permittee” to refer only to DOE. It would not be
appropriate now to change this by placing liability for corrective action directly on contractor companies who did
not create the problem of legacy contamination. Such contamination is a pre-existing conditiont under our contract
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with DOE. Corrective action liability is based on contiguous ownership of contaminated areas, but this does not
apply to contractors, who do not own the Hanford Facility. Finally, FDH believes that such liability would be
contrary to response actions taken by contractors to mitigate pre-existing contamination.

Ecology Response: Without agreeing or disagreeing with the Commenter’s arguments, Ecology agrees to take the
requested action and has modified the definition of “Permittee” so that, for the purposes of corrective action,
“Permittee” means exclusively the USDOE (see Ecology’s response to USDOE’s Comment #11).

COMMENTER

PACIFIC NORTHWEST NATIONAL LABORATORY
902 BATTELLE BOULEVARD

P.O. BOX 999

RICHLAND, WASHINGTON 99352

TELEPHONE: 509/373-5638

FACSIMILE: 509/376-8821

Pacific Northwest National Laboratory (Pacific Northwest) appreciates the opportunity to comment on the proposed
permit modification transmitted to Dr. William Madia on October 13, 1999. We have examined the comments that
are being submitted to you by the Department of Energy, Richland Operations Office (RL), and Pacific Northwest
fully endorses those comments.

Of particular interest, Pacific Northwest strongly supports the comment that the definition of “Permittee” for
purposes of the corrective action permit be limited to the Department of Energy. While Pacific Northwest has
been, and continues to be, a co-operator with RL for several TSD units at the Hanford Site, the corrective action
permit that was issued by EPA has always defined the “Permittee” solely as RL. It is inappropriate and
unreasonable to place liability for corrective action directly on contractor companies who may not have created the
underlying contamination problems. Legacy contamination at the Hanford site is a pre-existing condition for which,
under our contracts with RL, we are not financially liable.

Ecology Response: Without agreeing or disagreeing with the Commenter’s arguments, Ecology agrees to take the
requested action and has modified the definition of “Permittee” so that, for the purposes of corrective action,

“Permittee” means exclusively the USDOE (see Ecology’s response to USDOE’s Comment #11).

COMMENTER

U.S. DEPARTMENT OF ENERGY
P.O. BOX 550
RICHLAND, WASHINGTON 99352

The proposed corrective action Permit (Permit) for the Hanford Facility, replacing the corrective action provisions
in the Hazardous and Solid Waste Amendments (HSWA) Permit issued in 1994 by the U.S. Environmental
Protection Agency (EPA), raises significant challenges to the existing corrective action/remedial action process that
was agreed to in 1989 by the Washington State Department of Ecology (Ecology), EPA, and the U.S. Department
of Energy (DOE) (Tri-Parties) in the Hanford Federal Facility Agreement and Consent Order (termed FFACO in
the draft Permit). The FFACO, in Article ['V, Paragraph 20, provides as follows:

Ecology will administer the HWMA, in accordance with this Agreement, including those provisions that
have not yet been authorized under RCRA Section 3006. Ecology has received authorization from EPA to
implement the corrective action provisions of RCRA pursuant to Section 3006 of RCRA, and shall
administer and enforce such provisions in accordance with this.Agreement. Ecology may enforce the
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RCRA corrective action requirements of the Agreement pursvant to Article X (Enforceability), and any
disputes with DOE involving such corrective action requirements shall be resolved in accordance with
Article VHI (resolution of Disputes). Disputes arising under Part Two of this Agreement including
provisions of the HWMA for which the State is not authorized shall be resolved in accordance with Article
VIII (Resolution of Disputes). Any disputes between EPA and Ecotogy concerning Subtitle C RCRA
requirements will be resolved in accordance with Part Four. EPA and Ecology agree that when permits are
- issued to DOE for hazardous waste management activities pursuant to Part Two of this Agreement,
requirements relating to remedial action for hazardous waste management units under Part Three of this
Agreement shall be the RCRA corrective action requirements for those units, whether that permit is
administered by EPA or Ecology. EPA and Ecology shall reference and incorporate the appropriate

provisions, including schedules (and the provision for extension of such schedules) of this Agreement into
such permits. [Emphasis added]

EPA, which then held sole corrective action authority, and Ecology, which anticipated receiving it, agreed that the
very detailed procedures and remedies negotiated in good faith between them and DOE would fully satisty the
corrective action requirements of RCRA and its authorized State programs. This was a binding commitment made
by the regulatory agencies, in return for which EPA and Ecology obtained binding commitments from DOE.
Ecology therefore is not free to improvise a new procedure for carrying out corrective action, but is obligated by
their commitment made in 1989, and renewed as recently as December 1998, to accept the remedial action
procedures of the FFACO (for both RCRA past-practice and CERCLA Past-Practice Units) as completely
satisfying the corrective action requirements of any RCRA permits.

To have the current Permit’s corrective action provisions incorporate by reference the lengthy and detailed
provisions of the FFACO, as was done in the 1994 Permit, HSWA Portion, Part [II Corrective Action, would
overwhelmingly "fulfill [Permittee’s] corrective action responsibilities” that "corrective action must be specified in
the permit". Furthermore, examination of the corrective action provision of WAC 173-303-646 provides less than a
quarter page of regulatory direction that simply require an "owner or operator of a facility" to perform corrective
actions "as necessary to protect human health and the environment” [(2)(a}], to address releases off the facility
[(2)(b)], and that such “"corrective action must be specified in the permit" [(2)(c)]. Aside from authorization for
corrective action management unit (CAMU) at 646(4), there is a reference at WAC 173-303-646(3) to "Use of the
Mode! Toxics Control Act" as an optional requirement that Ecology might impose as a means "to fulfill his
corrective action responsibilities under subsection (2)". MTCA is the Washington State counterpart to CERCLA,
and is designed to address cleanup of sites not being addressed by CERCLA action. If MTCA can fully satisfy the
few corrective action requirements of WAC 173-303-646, then the very detailed provisions of CERCLA, the
National Contingency Plan, and the FFACO should be more than adequate to fully satisfy State corrective action
requirements.

Pursuant to the FFACO, the 1994 Permit, HSWA Portion, Condition IIL.A. Integration with the FFACO, Section
[11.A.1, EPA stated: "The corrective action for the Hanford Federal Facility will be satisfied as specified in the
FFACO, as amended, except as otherwise provided herein". In the Introduction to this Permit, HSWA Portion,
EPA stated that "Authorization of the state of Washington for HSWA corrective action shall not change the
conditions of this permit in any substantive manner”. The EPA Introduction explained that the only changes would
involve changing references to Federal agencies and statutory provisions to the equivalent State counterparts within
the authorized RCRA corrective action program.

Comparing the proposed Permit with that 1994 HSWA permit, Ecology’s current Focus Sheet states that "{t]he
corrective action conditions Ecology is proposing today are consistent with the corrective action conditions that
EPA issued in 1994." DOE disagrees. The 1994 HSWA permit clearly states the primacy of the FFACO process in
reaching binding decisions by DOE, EPA and Ecology on cleanup actions. The Tri-Parties agreed that decisions
made through the FFACO process would presumptively satisfy the statutory and regulatory mandates given each
government agency. However, the new proposed Permit appears to view the FFACO process as merely a
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subordinate, first step in satisfying corrective action requirements, requirements that appear to establish a series of
unilateral, after-the-fact, case-by-case decisions by Ecology.

What is more, the Focus Sheet and Fact Sheet provide no explanation or justification for the differences between
the 1994 corrective action Permit and the current proposal. There is no citation to any difference between the
corrective action provisions of WAC 173-303-646 and 40 CFR 264.100 that requires this altered approach, or any
explanation why a continuation of the language adopted by EPA in 1994, as EPA then promised, would not fully
satisfy the requirements of the WAC regulation. It seems if there were significant differences between the
corrective action programs of EPA and Ecology, the differences could call into question the authorization of
Ecology to enforce corrective action pursuant to RCRA/HSWA,

To the extent that EPA Region 10 has concurred with changes between its 1994 corrective action Permit and the
current proposed corrective action Permit, this would constitute a de facto delegation to Ecology of EPA’s authority
to select remedies at Federal facilities under CERCLA Section 120(e){4). Such delegation is in direct contradiction
to CERCLA Section 120(g), that states that "no authority vested in the Administrator under this section may be
transferred, by executive order of the President or otherwise, to any other officer or employee of the United States
or to any other person." [Emphasis added}

Subsequent to the enactment of CERCLA in 1980, HSWA was enacted in 1984 to ensure that facilities with current
RCRA Permits not only prevented spills of hazardous waste through compliance with RCRA, but also remediated
past spills as a condition of permitting. HSWA was not intended to displace CERCLA as the primary statutory
mechanism for addressing significant releases of hazardous substances. The 1986 Superfund Amendments and
Reauthorization Act (SARA), which added Section 121 to CERCLA, reaffirmed this. Section 121 established a
statutory basis for the supremacy of the CERCLA process over the procedural requirements of other environmental
laws. Thus, Section 121(d) states that only substantive requirements of other Federal and State laws would be
applied to CERCLA response actions, via the CERCLA-managed applicable or relevant and appropriate
requirements (ARARs) process. Similarly, Section 121(e)(1) exempts CERCLA response actions performed
‘onsite’ from all permit requirements of RCRA and other laws. The FFACO specifically recognizes that these
provisions of law govern CERCLA response action on the Hanford Site at Article XVIII, Paragraph 63:

The Parties recognize that under CERCLA Secs. 121(d) and 121(e)(1), and the national contingency plan
(NCP), portions of the response actions called for by this Agreement and conducted entirely on the Hanford
Site are exempted from the procedural requirements to obtain Federal, State, or local permits, but must
satisfy all the applicable or relevant and appropriate Federal and State standards, requirements, criteria or
limitations that would have been included in any such permit.

Because CERCLA response actions conducted on the Hanford Site (that includes all of the 'facility’ named as the
subject of the Permit, per Article V, Paragraph 22.L. of the FFACO) are not subject to any Federal, State, or local
permit, there is no basis to claim that CERCLA response actions are subject to the corrective action provisions of
this Permit. In this respect, the FFACO is the implementation of legal authorities that preempt corrective action
aunthorities.

One example of the primacy of CERCLA over RCRA requirements is McClellan Ecological Seepage Situation
[MESS] v. Perry, 47 F.3d 325 (U.S. Court of Appeals 9 Circuit, 1995). MESS and individual plaintiffs brought
suit under RCRA’s citizen suit provision, seeking an injunction ordering the Air Force to obtain RCRA permits for
various contaminated sites on McClellan Air Force Base that had not operated as RCRA treatment, storage, or
disposal (TSD) units, which would force the Air Force to conduct cleanup under State-administered TSD closure
and corrective action procedures. While recognizing that currently operating TSD units were subject to normal
RCRA permit processes, the court dismissed the suit, noting that

an injunction or declaration requiring McClellan to comply with RCRA permitting requirements [for
contaminated areas being remediated under CERCLA] would also interfere with the CERCLA cleanup. As
McClelian points out, the entire purpose of a permit requirement is to allow the regulating agency to
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impose requirements as a condition of the permit. The injunction of new requirements for dealing with the
inactive sites that are now subject to the CERCLA cleanup . . . would clearly interfere with the cleanup. . ..
MESS, for all practical purposes, seeks to improve on the CERCLA cleanup as embodied in the
Interagency Agreement.

It is indisputable that Ecology takes seriously its charter under State law, and its authorization under RCRA and
HSWA, to enforce these laws to the full extent of its authority. Nevertheless, the language of the current proposed
corrective action Permit does not give sufficient recognition to the FFACO as an express agreement between the
Tri-Parties, which constrains the discretion and authority of the Tri-Parties, to ensure that other actions are wholly
consistent with their commitments in the FFACO. As an agency of State government, Ecology is obligated to obey
all Federal laws, including those that constrain its discretion as a government agency. Nowhere in the Permit or its
prefactory materials does Ecology provide justification for conditions that apparently override the FFACQO and
expressed provisions of CERCLA.

Ecology might disagree with the other Tri-Parties as to the fullest extent of its statutory authority, and indeed has
(in FFACO Article XXVIII) reserved its rights to assert that authority. Such reservations of rights in the FFACQ,
alongside the countervailing reservations of rights of the other Tri-Parties, serve to outline the limits of agreement
and identify subjects on which the Tri-Parties have agreed to disagree. However, the explicit placement of
Ecology’s assertions of authority in the proposed corrective actions Permit, without recognition of the
counterbalancing assertions of the other FFACO Tri-Parties, has a very different effect than similar language in the
FFACO. These Permit provisions would compel DOE as Permittee to accept Ecology’s assertions in full as a
precondition of receiving authority under the Permit to manage its TSD units. This is susceptible to being
interpreted as a waiver by DOE, and even EPA, of legal defenses against Ecology’s asserted authority.

The specific comments, beginning on page 6 of this comment package, are based on the concern over the manner in
which the corrective action Permit could impose a one-sided interpretation of Federal and State law on the other
FFACQ Tri-Parties.

Key Comment Areas

The foliowing key comments apply to one or more of the specific provisions of the Permit, and will be cited by title
in those individual comments. When cited, the Key Comments have the meaning cited below.

1. Conflicts with CERCLA, the FFACQO, or the Permit (HSWA Portion): (a) The CERCLA statute has
several provisions that give CERCLA primacy over other environmental laws, including RCRA/HSWA.
Among these provisions are Section 121, which establishes the ARARs process to give the CERCLA process
control over the application of other laws, and specifically Section 121(e)(1) that exempts CERCLA response
actions from all permit requirements. Other requirements might create similar conflicts with other specific
laws. (b) The FFACO was negotiated between the Tri-Parties for the express purpose of reconciling the legal
authorities of the Tri-Parties, especially CERCLA and RCRA, related to hazardous substance cleanup and
hazardous waste management. The FFACO binds the Tri-Parties. (c) With issuance of the Permit in 1994,
corrective action has been fulfilled in accordance with the terms of the 1994 Permit, HSWA Portion, Part 111
Corrective Action provisions issued by EPA. At issuance of that Permit, EPA stated in the Introduction that
"Authorization of the State of Washington for HSWA corrective action shall not change the conditions of this
permit in any substantive manner." This represents not just a prediction or a voluntary undertaking by EPA to
constrain a future Ecology-issued Permit, but a recognition that the 1994 corrective action provisions were
dictated by applicable law and thé FFACO. As noted previously, the Tri-Parties to the FFACO at Article IV,
Paragraph 20, specifically contemplated that Ecology would assume responsibility from EPA for the corrective
action Permit, and Ecology bound itself to follow the same requirements as EPA in carrying out corrective
action permitting. Ecology did not assert that the Permit, HSWA Portion, Part Il Corrective Action was in
conflict with the FFACQ. Therefore, the Permit, HSWA Portion is an authoritative interpretation of the
FFACO corrective action requirements that have been accepted by all Tri-Parties for the last 5 years.
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2. Exceeds regulatory authority: Requirements that are not founded in Federal or State law and regulations, but
placed into a permit, improperly subject the Permittee(s) to civil or even criminal liability to enforce arbitrary
rules outside the authority of Ecology.

3. Unreasonable, unfair, redundant, or unnecessary: Washington State regulatory agencies are obligated under
the U.S. and Washington State constitutions, as well as applicable statutory provisions such as the State
Administrative Procedure Act, even when acting under color of specific laws or regulations, to impose only
those requirements that are within the zone of reasonable discretion, and avoid actions that are arbitrary,
capricious, without reasonable basis in fact or not in accordance with law, and to provide due process of law
when conducting enforcement actions.

4. Creates potential conflict with EPA requirements: If a requirement levied under this Permit, even though
otherwise legitimate, conflicts with requirements levied by EPA under other authority, general principles of
equity and fairness in the law dictate that the Permittee would be entitled to relief from one requirement or the
other.

Ecology Response: Ecology disagrees as discussed below.

The Commenter raises four main issues: first, the Commenter asserts that Ecology’s proposed permit conditions for
corrective action are inconsistent with agreements Ecology made in negotiating the FFACO; second, that Ecology’s
proposed permit conditions are inconsistent with the permit conditions for corrective action established by EPA in
1994, and that this inconsistency is unjustified; third, that Ecology’s proposed permit conditions do not properly
reflect that CERCLA actions and authorities “preempt” RCRA/HWMA corrective actions and authorities; and,
fourth, that Ecology’s proposed permit conditions reiterating reservations of right from the FFACO without
recognition of the counterbalancing assertions of the other Parties could be interpreted as a waiver by the USDOE
of their reserved defenses. Each of these tssues is raised again, and responded to, in the context of specific
proposed permit conditions; however, we take this opportunity to reply more generally to issues that flow from the
relationships between CERCLA, RCRA/HWMA corrective action requirements, the FFACO and the Permit.

First, we are not persuaded that the proposed permit conditions are inconsistent with agreements Ecology made
when negotiating the FFACO. As discussed further below, and later in this response, the corrective action permit
conditions generally rely on work developed, approved and carried out under the FFACO as automatically
satisfying corrective action requirements. As called for in the FFACO, the corrective action permit conditions
generally incorporate requirements for investigations and cleanups developed, approved, and carried out under the
FFACO into the Permit, by reference, as satisfying corrective action requirements. In the case of CERCLA Past
Practice (CPP) Units under the FFACO, additional work might be required only if Ecology and EPA Region 10, at
the highest levels and after exhausting the FFACO dispute resolution process, cannot agree on cleanup
requirements. This eventuality is expressly provided for in Article XLVI, paragraph 139, of the FFACO. In the
case of RCRA Past Practice (RPP) Units under the FFACQ, the proposed permit conditions do not contemplate any
difference between approved work under the FFACO and corrective action requirements given that, under both
documents, Ecology is the final decision maker about what is necessary to protect human health and the
environment. The FFACO and the FFACO Action Plan expressly assign this role to Ecology and contemplate that,
concurrent with remedy selection under the FFACO for RPP Units, remedies will be incorporated into the Permit.
See, e.g., Article XIV paragraphs 46, 54 and 55 of the FFACO and Section 7.4 of the FFACO Action Plan,
especiaily figure 7-5. Finally, for RCRA/HWMA treatment, storage and disposal units, the proposed permit
conditions allow the same options currently provided for under the FFACO and the Permit: either the closure and/or
post-closure processes can be used to completely cleanup a closing unit, thus obviating the need for additional
corrective action, or the closure and/or post-closure processes can be used to cleanup only a part of the
contamination at or from a closing unit, leaving the remaining cleanup to be conducted using either the CPP Unit or
RPP Unit processes.
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Second, we are not persuaded that the proposed permit conditions are inconsistent with the permit conditions for
corrective action that EPA established in 1994, We believe the proposed corrective action conditions are consistent
with the permit conditions that EPA established in 1994 because, like EPA’s conditions, Ecology’s proposed
conditions rely primarily on work developed and carried out pursuant to the FFACO to satisfy corrective action
requirements. To the extent that Ecology has proposed some permit conditions that were not included in EPA’s
1994 Permit, e.g., conditions governing corrective action at treatment, storage and disposal units and conditions
governing reporting of environmental progress, the new conditions are not inconsistent with EPA’s conditions or
with the approach of relying primarily on the FFACO to direct cleanup work at Hanford. Ecology’s explanations in
the Fact and FOCUS Sheets accompanying the proposal especially highlighted proposed permit conditions that
were not included in EPA’s 1994 Permit, and discussed why we believe these conditions are necessary to meet
corrective action requirements. Both EPA and Ecology continue to believe that the proposed state corrective action
permit conditions are justified by state regulations governing corrective action and consistent with the corrective
action permit conditions established in 1994. Certainly, there is nothing in Ecology’s proposed permit conditions
that, as the Commenter supposes, “could call into question the authorization of Ecology to enforce corrective action
pursuant to RCRA/HSWA,” or, we add, pursuant to the HWMA since EPA does not, as a part of authorization,
delegate Federal enforcement authorities, but rather relies on authorized states, as the primary program
implementers, to use independent authorities under state laws to enforce authorized provisions.

Third, and perhaps most importantly, we reject the notion that either by operation of Federal statute, or through
agreements made in negotiation of the FFACO, CERCLA actions and authorities preempt RCRA/HWMA
corrective actions and authorities in all cases. At Hanford the USDOE seeks (indeed, the USDOE has received) a
permit under RCRA/HWMA to treat, store, or dispose of hazardous waste. Because of this circumstance, the
USDOE is subject to the corrective action requirements of RCRA and the HWMA. See, e.g., RCRA Section
3004(u). The requirements for corrective action apply independent of any CERCLA action and are not preempted
by CERCLA.

The CERCLA Section 121{e)(1) permit waiver does not, as the Commenter asserts, remove the basis for the claim
that, at Hanford, cleanups (including cleanups for which the Parties have agreed to use CERCLA procedures) must
satisfy corrective action requirements. CERCLA Section 121(e) exempts CERCLA remedial and response actions
from the procedural requirements of permits, it does not exempt from corrective action requirements facilities (such
as Hanford) that are subject to permitting requirements because of treatment, storage or disposal of
hazardous/dangerous waste.

EPA has long recognized that many Federal facilities would be subject to cleanup under both CERCLA and RCRA
corrective action. See, for example, EPA’s policy on post-closure permits for regulated units at NPL sites (January
2, 1992), EPA’s policy on coordination between RCRA and CERCLA actions at NPL sites (OSWER Directive
9502.1996(04), September 24, 1996), and EPA’s lead regulator policy for cleanup activities at Federal facilities on
the National Priorities List (November 6, 1997). This is not, as the Commenter asserts, either in general or at
Hanford specifically, a contradiction of CERCLA Section 120(g). EPA has not transferred to Ecology (or so far as
we know, any other state) an authority vested in the Administrator of EPA; EPA and Ecology merely recognize that
at Hanford, as at many facilities, both Agencies have independent authorities and responsibilities to ensure that
cleanups protect human health and the environment.

The FFACO recognizes that cleanup at Hanford is subject to both CERCLA and RCRA/HWMA corrective action
and that, therefore, Ecology and EPA must coordinate these two regulatory programs. See, for example, Article IV
paragraph 19 where the Partics agreed “the Parties intend that any remedial or corrective action selected,
implemented and completed under Part Three of [the FFACO], shall be protective of human health and the
environment such that remediation of releases covered by jthe FFACO] shall obviate the need for further remedial
or corrective action.”

In an effort to manage the dual application of CERCLA and RCRA/HWMA corrective action requirements at
Hanford, Ecology, EPA and the USDOE agreed to take a “lead agency” approach, or, to divide Hanford into arcas
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that would be primarily managed under either RCRA or CERCLA. The purpose of this management approach was
to reduce or eliminate the potential for duplication of effort between EPA and Ecology and between the CERCLA
and RCRA corrective action cleanups. 1t was not a waiver of jurisdiction. The categorization of a unit as a CPP
unit can no more waive Ecology’s authority to implement corrective action or the USDOE’s responsibility to
satisfy corrective action requirements than categorization of a unit as an RPP unit could waive EPA’s authorities
and the USDOE’s responsibilities under CERCLA. The Parties recognized this in Section 5.6. of the TPA Action
Plan where we agreed:

“EPA and Ecology have selected a lead regulatory agency approach to minimize duplication of effort and
maximize productivity. . . the lead regulatory agency for a specific operable unit, TSD group/unit or
milestone will be responsible for overseeing the activities covered by this action plan that relate to the
successful completion of that milestone or activities at that operable unit or TSD group/unit, ensuring that
all applicable requirements are met. However, the EPA and Ecology retain their respective legal
authorities,”

We note that WAC 173-303-646(3) does not, as the Commenter asserts, prejudge that an action under the Model
Toxics Control Act would automatically satisfy corrective action requirements. Although a MTCA action might
satisfy corrective action requirements (indeed we would expect it to since Ecology is using the MTCA regulations
as guidance in developing site-specific corrective action conditions), WAC 173-303-646(3) simply highlights the
choices Ecology has in determining which administrative mechanism to use to impose and oversee corrective action
at any given facility, e.g., we might use a MTCA order, or a Permitor order under RCW 70.105. Of course, at
Hanford, for the present, Ecology has already made decisions about administrative mechanisms, in that we have
entered into the FFACO and issued the RCRA/HWMA Permit.

When evaluating how to address corrective action in the Permit, Ecology mainly considered two approaches. First,
we considered an approach where we would evaluate every CERCLA lead cleanup under the Permit to confirm that
corrective action requirements were met, either contemporaneously with the CERCLA cleanup or after the
CERCLA cleanup was complete. We rejected this approach as potentially inconsistent with the FFACO and as
inefficient, since it would automatically require Ecology to take action to evaluate and endorse the details of every
CERCLA-lead cleanup. Second, we constdered an approach that generally relied on work under the FFACO to
automatically satisfy corrective action requirements. We choose this second approach as consistent with the
FFACO and as the most efficient way to account for corrective action requirements in the Permit.

Once we had decided to go forward with an approach that relied on work carried out under the FFACO to satisfy
corrective action requirements, we began to think about how to establish permit conditions. We considered the
approach EPA Region 10 took in establishing their 1994 permit conditions for corrective action, that is, we
considered unconditional, prospective deferral to CERCLA for areas of Hanford that are assigned a CERCLA lead
under the FFACO. We rejected unconditional, prospective deferral for two reasons. First and primarily, we
consider it inconsistent with Ecology’s reservation of the right to take additional action at a CERCLA-lead unit if
EPA and Ecology are unable to reach agreement about cleanup schedules or requirements under the FFACO. We
note that, relative to CERCLA actions, Ecology is in a fundamentally different position than EPA Region 10.
Under the FFACO, EPA Region 10 is the final arbiter of cleanup requirements at CERCIL.A-lead units thereby
assuring {we assume) that they will be satisfied that the cleanup protects human health and the environment. One
can understand, therefore, why the rights Ecology reserved to take action outside the FFACO at CERCLA lead
units in the event that EPA and Ecology cannot agree on cleanup requirements, might not be necessary or
appropriate for EPA. Second, after consulting with EPA Region 10, we were not convinced that unconditional,
prospective deferral to CERCLA would satisfy the requirement in WAC 173-303-646(2)(c) and RCRA Section
3004(u), 42 U.S.C. § 6924(u), that, when corrective action cannot be completed prior to permit issuance, permits
include corrective action requirements and schedules.

Therefore, although we have also chosen to generally use work under the FFACO to automatically satisfy
corrective action requirements, and we have incorporated FFACO cleanup requirements and schedules, by
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reference, into the Permit, we have also provided for additional action (i.e., action outside the FFACQ) in the event
that Ecology and EPA cannot reach agreement under the FFACO. (The limited availability of action by Ecology
outside the FFACQ is discussed in the second paragraph of this section, above.)

Fourth, we disagree that reiterating Ecology’s reservations of rights from the FFACO in the Permit, without
reiteration of the reservations of the other Parties, compels the Permittee to accept Ecology’s assertions in full as a
precondition of receiving the Permit, or that the reiteration of Ecology’s rights constitutes a watver of defenses. For
any specific action taken by Ecology, the Permittee would retain applicable appeals and defenses. The reservation
of rights simply ensures that, given the permit shield language at WAC 173-303-810(8)(a) and considering our
decision to rely, in the Permit, on work developed and carried out under the FFACO, Ecology will retain the ability
to exercise the rights it reserved under the FFACO.
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Comments on the Corrective Action Focus Sheet and Fact Sheet

1. Focus Sheet, page 2

Focus Sheet Statement: "[t]he corrective action conditions Ecology is proposing today are consistent
with the corrective action conditions that EPA issued in 1994"

Condition Impact Statement: N/A

Comment: This statement is incorrect when comparing the 1994 Permit and this proposed Permit.
The statement that the conditions are consistent is misleading.

Ecology Respense: Ecology disagrees. For details of our disagreement, see our response to “General
Comments and Key Comments” above.

2. Focus Sheet, page 2

Focus Sheet Statement: “Like the corrective action conditions issued by EPA in 1994, the conditions
proposed today are structured around continued coordination with and reliance on the investigation
and cleanup requirements established under the Tri-Party Agreement. This means, generally,
decisions about investigation and cleanup made under the Tri-Party Agreement will automatically
serve as corrective action decisions. The major exception to this rule is in situations where a unit is a
Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) Past Practice
Operable Unit, and EPA and Ecology cannot agree on requirements under the Tri-Party Agreement. In
these types of situations, after exhausting the Tri-Party Agreement Ecology/EPA dispute resolution
process, Ecology may require the Permittee to take independent action, under the permit, to fulfil
corrective action obligations. Other limitations on the use of the Tri-Party Agreement to satisfy
corrective action requirements and reservations of Ecology’s enforcement abilities are set forth in the
proposed conditions.”

Condition Impact Statement: N/A

Comment: This paragraph suggests that the FFACO remains the principle document that regulates
CERCLA activities. However, the specific Permit conditions found in Part IL.Y. do not support that
statement. For example, the specific Permit conditions contained in I1.Y .3.will require that all
schedules related to investigations and cleanup be incorporated into the Permit. Once the schedules
are included in the Permit, Ecology will become the sole regulatory authority and, in effect, will
preempt the authority of the FFACO. Therefore, although the paragraph implies that Ecology will
continue to work through the FFACQO, it appears that once the corrective conditions are incorporated
into the Permit, there is no requirement for Ecology to work through the FFACO.

Ecology Response: Ecology disagrees as discussed below.

Paragraph 20 of the FFACOQ and paragraph 6.2 of the FFACO Action Plan express the parties’ intent
that schedules related to investigation and cleanup be incorporated into the Permit as corrective action
conditions. Proposed Condition ILY is entirely consistent with this approach. The consistency of the
proposed conditions with the FFACO relative to CPP Units is also addressed specifically in our
responses to “General Comments and Key Commients,” above and to comments numbered 4, 8, 10,
and 13 through 16.

3. Fact Sheet, page 2

Fact Sheet Statement: "How will corrective action requirements be applied under today’s proposal?
First, the corrective action requirements apply to the entire Hanford facility, that is, to all contiguous
property that is owned or operated by the Permittee. This includes the portion of Hanford that is
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leased to US Ecology, but does not include the 1100 area that has been transferred to the Port of
Benton County and which has been removed from the CERCLA National Priorities List. The 1100
area was included in the definition of 'facility’ in the EPA portion of the Hanford Federal Facility
Permit for purposes of corrective action, but not in the existing state portion of the permit. Today’s
proposal would remove the 1100 area from the definition of 'facility’ for corrective action purposes,
consistent with the facility definition in the remainder of the state permit. By doing so, Ecology would
acknowledge acceptance of the remedial action undertaken at the 1100 area under CERCLA as
satisfying the requirements of corrective action. The legal description for Hanford in Attachment 2 to
the state permit would not be changed by today’s proposed amendments."”

Condition Impact Statement: N/A

Comment: This statement does not acknowledge that the areas of Federal land entitled the "Arid
Lands Ecological Reserve" (Rattlesnake Mountain and adjacent undeveloped lands south of State
Highway 240} and the "North Slope" or "Wahluke Slope" (north across the Columbia River from the
main body of the Hanford Site) have been delisted from the CERCLA National Priorities List and all
pertinent remedial actions declared complete.

Ecology Response: Ecology disagrees as discussed below.

As discussed further in our response to comment number 10, unlike the CERCLA program where
cleaned up releases and sites can be deleted from the National Priorities List, in the corrective action
program, jurisdiction flows not from any specific threshold of environmental contamination, but from
a requirement for permitting. RCRA Section 3004(u) requires that, when corrective action cannot be
completed before permit issuance, permits address corrective action. Therefore, it is not appropriate to
remove these areas from the definition of Facility for purposes of corrective action. Of course, also
unlike the CERCLA program, merely being subject to corrective action jurisdiction does not
automatically prompt specific remedial or response actions. Instead, corrective action is required only
“as necessary to protect human health and the environment.” Despite the fact that these areas remain
subject to corrective action jurisdiction, given that cleanup is complete and Ecology agreed with the
NPL delisting, under proposed Permit Conditions I1Y .2.i, [1.Y.3.a.v and 11.Y.4.b (final Permit
Conditions [1.Y.2.a, I1Y .2.a.iv and I1.Y.3.b), corrective action is automatically considered satisfied by
the approved CERCLA action and the only corrective action conditions that would remain potentially
operable in the areas are: final Permit Conditions I1.Y .2.a.iv, requiring the Permittee to maintain
information on corrective action (proposed as Permit Condition 11.Y.3.a.v) and I11.Y .3.b, requiring the
Permittee to notify Ecology of all newly-identified solid waste management units and all newly-
identified significant releases of dangerous waste or dangerous constituents (proposed as Permit
Condition I1.Y .4.b). Also see response to comment number 10.

Fact Sheet, page 3

Fact Sheet Statement: "For CERCLA and RCRA Past Practice Units identified in the Tri-Party
Agreement, the corrective action conditions proposed today are structured around continued
coordination with, and reliance on, the investigation and cleanup requirements established under the
Tri-Party Agreement.

"This means, generally, decisions about investigation and cleanup made under the Tri-Party
Agreement will automatically serve as corrective action decisions. The major exceptions are: for
CERCLA Past Practice untts, in situations where EPA and Ecology cannot agree on requirements
under the Tri-Party Agreement, Ecology might require the Permittee to take independent action, under
the Permit, to fulfil corrective action obligations; and, for RCRA Past Practice Units, at remedy
selection, remedies will be incorporated into the Permit using the permit modification procedures.
Other limitations on the use of the Tri-Party Agreement to satisfy corrective action requirements and
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reservations of Ecology’s enforcement abilities are set forth in the proposed conditions, In addition,
Ecology continues to expressly reserve its rights and abilities to exercise any administrative or judicial
remedy under the following circumstances: . . . "

Condition Impact Statement: N/A

Comment: This statement acknowledges that "decisions about investigation and cleanup made under
the Tri-Party Agreement will automatically serve as corrective action decisions". That is a correct
characterization, and it is correct because of the specific supremacy of the CERCLA response action
process over other Federal and State laws. However, the Fact Sheet communicates a view that the
FFACO is an agreement fully subordinate to, and carved out from, the corrective action Permit. That
is not the understanding embodied in the FFACO as understood by DOE, and as required by
CERCLA. DOE therefore disagrees with the assertions in the remainder of Page 3 that state corrective
action authorities can override CERCLA response actions, such that Ecology might require additional
action beyond that determined by CERCLA; or that requirements of the FFACO are "enforceable
under the Permit independent of the Tri-Party Agreement". The provisions in the FFACO recognize
DOE’s obligation to comply with RCRA requirements applicable to the management of newly
generated hazardous waste without confusing the application of these requirements to CERCLA
response actions regarding legacy contamination,

On Page 3 of the Fact Sheet, Ecology asserts that it will 'honor' work done under FFACO provisions.
However, the substance of the Permit confirms a willingness to deviate from the constraints of the
FFACO. This creates a two-fold risk to the Permittee doing remedial work. First, after the completion
of any work done under the requirements of the FFACO (an order signed by Ecology) it is a strong
possibility that staff from Ecology might require additional work to be done before Ecology would
approve completion of the work, in disregard of the fact that the work would have been done in
accordance with publicly reviewed and formally approved plans. Second, by forcing DOE and its
contractors to do work per Ecology’s unilateral directions, if there is an unresolved dispute between
Ecology and EPA, DOE and its contractors would be placed in double jeopardy: on the one hand, from
an EPA enforcement action if DOE and its contractors follow Ecology’s direction, and on the other
hand, from an Ecology enforcement action {including civil and criminal penalties) if DOE and its
contractors follow EPA’s direction.

The reservations of rights recited on Page 3 of the Fact Sheet do in fact paralle! such reservations in
the FFACO, in Paragraphs 97 and 98. The Permit specifically omits the reservation of rights by EPA
and DOE also recited in the FFACO. In fact, because the Ecology rights are reserved in the FFACO,
and make explicit reference to the FFACO, it is not at all clear why these rights must be asserted again
in the Permit. Recitation of such reservations is not necessary to preserve such rights in a permit
issued by a regulatory agency. Such recitations are made in agreements and consent orders to make
clear that concessions and waivers made in such agreements are limited in extent, but the proposed
Permit does not recite such limits. Placement of these reservations into the Permit forces DOE as
Permittee to accept them without the countervailing language that appears alongside such staterents in
the FFACO, and elsewhere throughout the FFACO. The reservations should be omitted from the
Permit.

Ecology Response: Ecology disagrees as discussed below,

The Commenter raises three issues: first, that enforcement of cleanup requirements and schedules
approved under the FFACO using the Permit is inconsistent with the FFACO; second, that the permit
conditions would allow Ecology to deviate from the constraints of the FFACO by raising a “strong
possibility that staff from Ecology might require additional work to be done. . .in disregard of. .
.publicly reviewed and formally approved plans” and placing the Permittee in jeopardy of conflicting
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requirements, if there is an unresolved dispute between Ecology and EPA; and, third, that reiterating
the reservations of Ecology’s rights from the FFACO in the Permit is unnecessary and inappropriate.

Regarding enforcement of cleanup requirements and schedules approved under the FFACO using the
Permit, the FFACO contemplates this approach. For example, at Article VI paragraph 20 the Parties
agreed that “EPA and Ecology shall reference and incorporate the appropriate fcorrective action]
provisions, including schedules (and the provision for extension of such scheduies) of this Agreement
into [hazardous waste management] permits.” Similarly, paragraph 6.2 of the FFACO Action Plan
states, “Section 3004(u) of RCRA requires that all solid waste management units be investigated as
part of the permit process. The statute provides that the timing for investigation of such units may be
in accordance with a schedule of compliance specified in the permit. . . It is the intent of all parties that
this requirement will be met through incorporation of applicable portions of this action plan into the
RCRA permit. This will include reference to specific schedules for completion of investigations and
corrective actions.”

The negotiators of the Agreement were clearly aware that incorporation of corrective action provisions
and schedules from the FFACO into the Permit would make these provisions and schedules
enforceable under the Permit. Enforcement of the RCRA provisions of the FFACO outside the FFACO
is expressly provided for by Article X paragraphs 39, 40 and 41. Paragraph 40 specifically
contemplates enforcement by citizen suit under RCRA. In paragraph 41 the Parties agree that the
RCRA provisions of the FFACO, including the corrective action provisions, are “RCRA statutory
requirements and are thus enforceable by the Parties.” Similarly, in Article XL VI, paragraph 136, the
Parties agreed that “nothing in this Agreement. . shall preclude EPA or Ecology from the direct
exercise of (without employing dispute resolution) any administrative or judicial remedies available to
them. . .in the event or upon the discovery of a violation of, or noncompliance with this Agreement, or
any provision of CERCLA, RCRA or Ch. 70.105 RCW, not addressed by this Agreement.” As
discussed further in our response to “General Comments and Key Comments” above, while the Parties
took a “lead agency™ approach to oversight of cleanup work at Hanford, this approach was not a
waiver of jurisdiction over areas assigned to a different “lead” agency. So, despite the lead agency
approach, cleanups at Hanford generally remain subject to the joint jurisdiction of CERCLA and
RCRA. Therefore, although we have also chosen to generally use work under the FFACO to
automatically satisfy corrective action requirements, we have also provided for additional action (i.e.,
action outside the FFACQ) in the event that Ecology and EPA cannot reach agreement under the
FFACO and we have incorporated FFACO cleanup requirements and schedules, by reference, into the
Permit.

Of course, the Permit only incorporates “approved” requirements and schedules, therefore, to the
extent any requirement or schedule was under FFACQ dispute, it would likely not be considered
“approved” and, therefore, not be incorporated into, or enforceable under, the Permit. In addition, to
the extent that the FFACO provides for an automatic extension to schedules if disputes are timely
raised, the FFACO schedule extension, where applicable, would be automatically incorporated into the
Permit as an “approved” requirement of the FFACO and the Permittee, therefore, would not be in
violation of a schedule.

We are not persuaded by the Commenter's arguments that the proposed conditions, or this approach, is
either fundamentally flawed, illegal, or inconsistent with the FFACO. We are persuaded, however,
that the proposed conditions, as drafted, were confusing. To remedy this confusion, we have
compressed proposed Conditions I1.Y.2 and I1.Y.3 into one final Condition I1.Y.2,, titled “Acceptance
of Work Under Other Authorities or Programs and Integration with the FFACO.” This eliminates
much of the cross-referencing that would have been necessary had we retained two permit conditions
as proposed.
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Regarding Ecology’s perceived ability to deviate from the constraints of the FFACO at will, the
proposed permit conditions do not allow “staff from Ecology™ to require additional work to be done in
disregard of publicly reviewed and formally approved plans. This is an incorrect reading of the
condition in at least two ways. First, the conditions do not allow unilateral action by Ecology staff. At
CPP Units, Ecology has always reserved a limited ability to deviate from the approved requirements
and schedules of the FFACO only after exhausting the dispute resolution process under Section XX VI
of the FFACQ. This is a formal process that first calls for the Ecology and EPA project managers to
informally resolve disputes, then requires an attempt by the Inter-Agency Management Integration
Team (IAMIT) to resolve disputes, and finally for the Senior Executive Committee (SEC) to resolve
disputes. Ecology’s designated member of the SEC is the Agency’s Deputy Director, not a staff level
position. Second, under the proposed permit conditions Ecology may deviate from the FFACO only if
requirements for investigation or cleanup of CPP Units are in dispute between EPA and Ecology.
Given the existing provisions for coordination between EPA and Ecology, and existing lead regulatory
agreements, “publicly reviewed and formally approved plans” would not generally be the subject of a
dispute between the regulatory agencies.

The FFACQO specifically contemplates action outside the FFACO if Ecology and EPA are unable to
resolve a dispute. See, for example, Article XLVI paragraph 139, where the Parties agreed that “if
EPA and Ecology are in dispute concerning any matter addressed in Part Four [of the FFACQ], and are
unable to resolve such dispute. . .EPA, Ecology, and DOE may take any action with regard to such
matters which would be appropriate in the absence of [the FFACO].” Therefore, the potential for
imposition of conflicting requirements by EPA and Ecology (referred to as “double jeopardy” by the
Commenter -- a misnomer under the circumstance) flows not from the proposed permit conditions per
se, but rather from the enforceable requirements of CERCLA and RCRA, which are already reflected
in the existing provisions of the FFACO. Finally, we note that, given the history of implementation of
the FFACO at Hanford to date, it seems unlikely there would ever be a dispute that EPA and Ecology
could not resolve. Both Agencies remain committed, at the highest levels, to working together to
efficiently administer the cleanup of Hanford. After more than ten years of FFACO implementation,
EPA and Ecology have not yet even invoked the dispute resolution process, let alone failed to reach
agreement.

Regarding the reiteration of Ecology’s reserved rights from Article XLVI paragraph 136, we disagree
that reiterating Ecology’s reservations of rights from the FFACO in the Permit, without reiteration of
the reservations of the other Parties, compels the Permittee to accept Ecology’s assertions in full as a
precondition of receiving the Permit, or that the reiteration of Ecology’s reigths constitutes a waiver of
defenses. For any specific action taken by Ecology, the Permittee would retain applicable appeals and
defenses. The reservation of rights simply ensures that, given the permit shield language at WAC 173-
303-810(8)(a) and considering our decision to rely, in the Permit, on work developed and carrted out
under the FFACO, Ecology will retain the ability to exercise the rights it reserved under the FFACO.

Fact Sheet, page 4

Fact Sheet Statement: "Third, the corrective action conditions proposed today require the Permittees
to report on environmental progress at the Facility by submitting the information necessary for
Ecology to evaluate the Facility’s status relative to EPA’s two corrective action environmental
indicators. EPA’s two corrective action environmental indicators, published on February 2, 1999, are:
1) current human exposures under control, and 2) migration of contaminated ground water under
control. EPA has committed to achieving the human exposures environmental indicator at 90% of
high-priority corrective action facilities by 2005 and the ground water environmental indicator at 75%
of high-priority corrective action facilities by 2005. Besides being a valuable measure of current
environmental conditions at the Facility, information on environmental indicator status is necessary for
Ecology to evaluate progress towards these goals.”
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Comment: This statement asserts a requirement for the Permittee to report on environmental progress
in accordance with an EPA goal-setting process. However, this reporting is not a requirement of
RCRA, or other Federal or State law, and its application to the Hanford Site and other NPL sites is
even questionable. This would divert funding from cleanup to subsidize reports not required by
regulation. DOE would be placed at risk of enforcement penalties for not helping EPA collect data for
a self-imposed internal agency management report. This information is not gathered through Permit
conditions.

Ecology Response: Ecology disagrees with the Commentet's arguments but, for reasons outlined
below, agrees to take the requested action.

The proposed condition requires the Permittee to report on the corrective action status of the facility
relative to ongoing risks to humans and ongoing migration of contaminated ground water. These
reports will allow Ecology (and EPA) to assess whether the Federal environmental indicators for
corrective action have been met at the Facility and, more importantly, will assist Ecology in evaluating
whether there is currently adequate protection of human health at the facility, and the extent to which
contaminated ground water is migrating and threatening other water resources. We continue to believe
that it is reasonable, and necessary to protect human health and the environment, to expect the
Permittee to evaluate and understand environmental conditions at the Facility, including to determine
whether unacceptable risks to humans and migration of contaminated ground water are under control.
We also continue to believe that it is reasonable to expect the Permitiee to report on these
environmental conditions and to include these reporting requirements in the Permit. However, we
understand that EPA and the other Federal Agencies and Departments, at the National level, are
discussing implementation of the Federal environmental indicators at Federal Facilities with a view
towards establishing environmental indicator policy. In addition, during discussions with the
USDOE/Richland Operations (RL) about the proposed environmental indicator permit conditions, we
were assured that the USDOE/RL would provide timely information about unacceptable human
exposures and migration of contaminated ground water, even if provision of such information were not
a permit requirement. Therefore, at this time, we have decided to request information on
environmental indicators informally (i.e., without corresponding permit conditions).

If our informal request results in provision of adequate information, we may consider continuing to
track and obtain environmental indicator information informally. If we do not receive adequate or
timely information, or if Federal environmental indicator policy recommends including environmental
indicator conditions in permits, we may choose to initiate a permit modification to establish conditions
requiring the Permittee to report environmental indicator information.

Comments on the Corrective Action Proposed Modifications to Introduction

6. Introduction, page 2, lines 12-13

" (i.e., spill reporting, training, contingency planning, etc.). Part Il includes conditions which address
corrective action at solid waste management units."

Requested Action: Revise to read "Part II contains an outline of the corrective action program”.
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Comment Justification: Part Il contains general provisions, while Part IV contains unit-specific
provisions.

Ecology Response: Ecology agrees that clarification of this introductory language is appropriate but
does not agree with the Commenter’s proposed language. We have revised the Introduction to
reference both Parts II and IV. We do not agree that Part II contains only an “outline of the corrective
action program.” Part Il establishes operable conditions for implementation of corrective action
requirements at Hanford. Part IV will be used for unit-specific corrective action requirements. This is
analogous to the approach taken to RCRA closure, where Part II establishes closure conditions and
Parts V and V{ are used for unit-specific closure or post-closure requirements.

7. Introduction, page 2, ling 20

"Part IV, Unit-Specific Conditions for Corrective Action, contains those Permit requirements which.

Condition Impact Statement: Unwarranted expansion of jurisdiction

Requested Action: Introduction, page 2, line 20, Part IV, Unit-Specific Conditions for Corrective

Action: Revise the information in this line to read: ". .. apply to solid waste management units that are
undergoing corrective action and all known significant releases of dangerous waste and dangerous
constituents”.

Comment Justification: The current statement appears to assume that one-time significant release
sites are solid waste management units. This is an erroneous assumption, as clearly demonstrated by
Ecology’s own corrective action rulemaking process, e.g., refer to Ecology’s Responsiveness Summary:
Amendments to the Dangerous Waste Regulations -- Chapter 173-303 WAC, October 1993.

Ecology Response: Ecology agrees as discussed below.

Ecology agrees that this language could be clarified and we have revised it to read: . . . apply to
specific RPP Units that are undergoing corrective action under the FFACO. RPP Units may include
Solid Waste Management Units and other Areas of Concern (i.e., releases that are not at solid waste
management units and do not constitute a solid waste management unit). . ..”

We note that under Ecology’s corrective action program, corrective action is specifically required for
all “releases of dangerous wastes and dangerous constituents including releases from solid waste
management units.” (WAC 173-303-646(1)(a), emphasis added.) While one-time releases and spills
might be beyond what is typically considered a solid waste management unit (in that they arguably do
not constitute routine or systematic waste management), they are nonetheless, releases and, therefore,
are subject to corrective action. It is unclear which portion of the corrective action responsiveness
summary (cite above) the Commenter intends to reference; however, the application of corrective
action to all releases is discussed in detail in Ecology’s response to comment 20.

Comments on Modification E Proposed Modifications to Definitions

8. Preamble of the definitions Key Comment: Conflicts with CERCLA, the FFACO, or the
page 1, lines 3 through 11 Permit (HSWA Portion)

Draft Permit Conditions as proposed by the Department of Ecelogy: All definitions contained in
the FFACO, May 1989, as amended, are hereby incorporated, in their entirety, by reference into this
Permit, except that any of the definitions used below, (a)} through (n}) shall supersede any definition of
the same term given in the FFACO. However, the Permit is intended to be consistent with the FFACO.
All definitions contained in WAC 173-303-040 are hereby incorporated, in their entirety, by reference
into this Permit, except that any of the definitions used below, (a) through (n), shall supersede any
definition of the same term given in WAC 173-303-040.
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Where terms are defined in both Chapter 173-303 WAC and the FFACO, the definitions contained in
Chapter 173-303 WAC shall supersede any definition of the same term given in the FFACO.

Condition Impact Statement: N/A

Requested Action: Modify the preamble of the definitions to read: "All definitions contained in the
FFACO, May 1989, as amended, are hereby incorporated, in their entirety, by reference into this
Permit, except that the definitions herein below shall take precedence over such FFACO definitions
within this Permit. However, the Permit is intended to be interpreted as consistent with the FFACO to
the maximum extent practicable... Where terms are defined in both WAC Chapter 173-303 and the
FFACO, the former definitions shall take precedence within this Permit".

Comment Justification: This is to clarify that the Permit definitions supersede definitions in the
FFACO only within the Permit itself. The draft language could be interpreted as superseding the
FFACO definitions within the FFACO.

Ecology Response: Ecology agrees as discussed below.

Ecology agrees that the Definitions preamble should be clarified and revised it to read: “Except with
respect to those terms specifically defined below, all definitions contained in the FFACO, May 1989, as
amended, and in WAC 173-303-040 and other portions of Chapter 173-303-WAC, are hereby
incorporated, in their entirety, by reference into this Permit. For terms defined in both Chapter 173-303
WAC and in the FFACO, the definitions contained in Chapter 173-303 WAC shall control within this
Permit. Nonetheless, this Permit is intended to be consistent with the FFACO.”

Term "Contractor(s)" Key Comment: Conflicts with CERCLA, the FFACO, or the
page |, lines 20 through 22 Permit (HSWA Portion); unreasonable, unfair, redundant, or
unnecessary; creates potential conflict with EPA requirements

Draft Permit Conditions as proposed by the Department of Ecology: The term "Contractor(s)"
means, unless specifically identified otherwise in this Permit, or Attachments, Fluor Daniel Hanford,
Inc. (FDH), Pacific Northwest National Laboratory (PNNL), and Bechtel Hanford, Inc. (BHI).

Condition Impact Statement: N/A

Requested Action: Modify the term "Contractor(s)" to read: "The term "Contractor(s)" means,
unless specifically identified otherwise in this Permit or Attachments, Fluor Daniel Hanford, Inc.
(FDH), Bechtel Hanford, Inc. (BHI), Pacific Northwest National Laboratory (PNNL), and Lockheed
Martin Hanford Company (LMHC), or their successors in interest as contractors to DOE".

Comment Justification: Lockheed Martin Hanford Company is under contract to DOE.
Ecology Response: Ecology agrees with the requested action as discussed below.

Ecology has changed the definition of “contractor(s)” to correct the inadvertent omission of Lockheed
Martin Hanford Company (LMHC). The definition of “Contractor(s)” now reads, “. . . unless
specifically identified otherwise in this Permit or Attachments, Fluor Daniel Hanford, Inc., (FDH}),
Pacific Northwest National Laboratory (PNNL), Bechtel Hanford, Inc., (BHI), and CHZM HILL
Hanford Group, Inc.” (Note: this change reflects that, after the comment period had closed, Lockheed
Martin Hanford Company (LMHC) was purchased by CHZM Hill Hanford Group, Inc.)

Definition of 'Facility’ Key Comment: Exceeds regulatory authority
page 2, lines 11 through 13

Draft Permit Conditions as proposed by the Department of Ecology: The term "Facility” for the
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purposes of corrective action under Condition I1.Y, the term 'facility’ means all contiguous property
under the control of the Permittees and all property within the meaning of 'facility’ at
RCW 70.105D.020(3)" as set forth in Attachment 2 to this Permit.

Condition Impact Statement: This definition would include parcels not subject to corrective actions
at this time.

Requested Action: Change the definition of 'Facility', item {j.) to read: "The term 'Facility' for the
purposes of corrective action under Condition 1Y, means all contiguous property under the ownership
of the DOE as set forth in Attachment 2 of this Permit, excluding the areas variously described as
follows: the Arid Lands Ecology Reserve (ALE, southwest across State Highway 240 from the main
body of the Hanford Site), the Wahluke Slope (north across the Columbia River from the main body of
the Hanford Site), the 1100 Area (that has been transferred), the 100 acres leased for 99 years to the
State of Washington (and sublet by the State to US Ecology, Inc.), and the 100-IU-1 and 100-11J-3
Operable Units based on a Final Record of Decision and deletion from the EPA NPL on September 30,
1996 and July 8, 1998, respectively”.

Comment Justification: The ALE and the Wahluke Slope are not in fact contiguous with the Hanford
Facility TSD units. The 99-year lease to the State of Washington of 100 acres for a LLW disposal site
is tantamount to a transfer of title for most purposes of the law, and has effectively conveyed all indicia
of ownership to the State of Washington, The Permittee did not operate or otherwise create or benefit
from any Solid Waste Management Units within the leased land, and it is contrary to the intent of
HSWA to hold the Permittee responsible for the activities of the State or its lessee on that property.
Because the State of Washington is the landlord of US Ecology, Inc., the State should be estopped from
seeking to enforce against Permittee requirements for corrective or remedial action when the State has
a responsibility and opportunity to enforce such requirements directly against its own tenant, and when
the only remedy available to a Permittee to enforce RCRA corrective action requirements on the leased
land would be through an action by DOE as lessor directed back at the State itself as lessee, as there is
no privity of contract directly between DOE and US Ecology, Inc.

Ecology Response: Ecology disagrees with the requested action as discussed below.

The Commenter makes four arguments: first, areas such as the Arid Lands Ecology Reserve and
Wahluke Slope should be deleted from the definition of Facility because they are not contiguous with
the Hanford Facility TSD units; second, the 1100 Area should be deleted because it has been
transferred; third, the 100-IU-1 and 100-IU-3 operable units should be deleted from the definition of
Facility because they have been deleted from the NPL; and, fourth, areas leased to US Ecology should
be removed from the definition of Facility because “all indicia of ownership have been [effectively
conveyed] to the State of Washington.

Regarding the Arid Lands Ecology Reserve and the Wahluke Slope, which are separated from the
“main body” of Hanford by US Highway 240 and the Columbia River respectively, guidance on the
definition of Facility for purposes of corrective action is clear that two parcels under common
ownership are considered contiguous, even if separated by a road, public right of way, or river. See,
e.g., 61 FR 19442/ 2 (May 1, 1996). Note that, in earlier comments, the Commenter argued that these
areas should be removed from the definition of Facility for purposes of corrective action because
cleanups in these areas are complete. See response to comment number 3. Regarding the 1100 Area,
which was successfully cleaned up and has been transferred out of Federal ownership and is now

' WAC 173-303-040 definition incorrectly cites the Model Toxic Control Act definition of facility as RCW 70.105D(3). The
citation should be RCW 70.105D(4). Their facility has two definitions: (a) refers to types of structures and (b) refers to any
site or area where hazardous substances have been placed or otherwise become located.
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owned by the Port of Benton County, before the land transfer, Ecology and EPA agreed that cleanup
was complete in the 1100 area. This agreement about completion of cleanup combined with the
property transfer means that the exclusion of the 1100 area from the definition of Facility for purposes
of corrective action occurs by operation of the definition.  The definition does not need to expressly
mention the 1100 Area.

Regarding 100-1U-1 and 100-IU-3, which remain under Federal ownership, as discussed further in our
response to comment 8, unlike in the CERCLA program, where cleaned up releases and sites can be
deleted from the National Priorities List, in the corrective action program, jurisdiction flows not from
any specific threshold of environmental contamination, but from a requirement for permitting,
Therefore, at a minimum, so long as the subject area is owned by the USDOE, and is contiguous to the
Hanford Facility, and so long as the Hanford Facility remains subject to permitting for treatment,
storage or disposal of dangerous waste, the area remains subject to corrective action.

Of course, assuming no new contamination occurs or is discovered in the 100 [U-1 and 100 1U-3
Operable Units, there is no reason to believe additional cleanup/corrective action will be necessary to
protect human health and the environment. The CERCLA action was approved under the FFACO, and
Ecology and EPA are not in dispute over the action (indeed, Ecology concurred on the Record of
Decision), under proposed Condition 1LY .2.i (final Condition [1.Y.2.a), corrective action is
automatically considered satisfied by the approved CERCLA action and the only corrective action
conditions that would remain potentially operable in the areas are: final Condition I1.Y .2.a.iv, requiring
the Permittee to maintain information on corrective action (proposed as Condition 11.Y.3.a.v) and
Condition I11.Y.3.b, requiring the Permittee to notify Ecology of all newly-identified solid waste
management units and all newly-identified significant releases of dangerous waste or dangerous
constituents (proposed as Condition I1.Y.4.b). This comment also raises a larger issue about the
contrast between the broad jurisdiction of the corrective action program and tailored site-specific
corrective action requirements. While the jurisdiction of the corrective action program is broad, on any
given site, corrective action is limited to those actions “necessary to protect human health or the
environment.” Ecology discussed this issue in some detail in a letter dated February 2, 1994, to Ms.
Kris Backes of the Association of Washington Business. A copy of the letter is attached to this
responsiveness summary (see attachment 2).

Regarding the area leased to US Ecology, EPA and Ecology have made clear that, because this area is
contiguous to the Hanford Facility (indeed it is surrounded by it) and owned by the USDOE, it is
within the meaning of the definition of Facility for purposes of corrective action. As the Commenter
points out, on a number of occasions EPA has requested comments, or ventured proposals, to define
Facility for corrective action differently at Federal Facilities than at private facilities. However, in the
absence of a final action on the part of EPA, the Agency has made clear that it considers leased lands to
be “under the control” of the owner/operator for purposes of corrective action, and that the Federal
Agency owning these lands may be responsible for corrective action. (See, e.g., 61 FR 19442/3 (May
1,1996), 55 FR 30808/2 (July 27, 1990); 64 FR 54606/3 and 54607 (October 7, 1999); and, addressing
the issues raised in the March 5, 1986, Federal Register notices directly, OSWER Directive 9502.00-2
(April 18, 1986).) EPA Region 10 has made it clear that it expects Ecology to implement the definition
of Facility for purposes of corrective action in a way that is consistent with current Federal guidance.
We disagree that Ecology should be “estopped” from enforcing corrective action requirements against
the USDOE with respect to property that the State leases from the USDOE and subleases to US
Ecology. Ecology and the USDOE have obligations as regulator and Permittee that are established by
State and Federal law and cannot be abrogated contractually. While Ecology, the USDOE, and US
Ecology all have certain contractual rights and obligations under their lease agreements, they do not, in
the regulatory context, change what constitutes a “Facility” for purposes of corrective action. In any
event, Ecology has made no representation to the USDOE which would justify the operation of the
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doctrine of estoppel in this circumstance.

Ecology is not unsympathetic to the argument that any needed cleanup at the US Ecology site should
be primarily the responsibility of US Ecology Inc., and would be efficiently carried out using the
ongoing closure process administered by the Washington State Department of Heath. We must,
however, operate within the confines of our authorized corrective action program and EPA Region 10’s
guidance on the definition of Facility for purposes of corrective action. In an attempt to balance the
conflicting views about cleanup of the US Ecology site, we have delayed a decision about the site-
specific requirements for corrective action at the US Ecology site until after the ongoing investigation
of the site is complete. Ecology has participated actively in the ongoing investigation of the US
Ecology site and has worked closely with the Department of Health on the investigation requirements.
Following compietion of the investigation, it may be appropriate for Ecology to determine that no
corrective action is necessary at the US Ecology site. Alternatively, Ecology might further postpone
the decision about site-specific requirements for corrective action at the US Ecology site until after
completion of further investigation, or remedial action, that might be directed by the Department of
Health. '

Based on our current knowledge of the US Ecology site and the ongoing investigation, we consider it
very unlikely that the USDOE will be required to take any action under the Permit at US Ecology. We
cannot, however, at this time remove the US Ecology site from the definition of Facility for purposes of
corrective action, or make a final decision about whether, based on site-specific conditions, corrective
action requirements must be imposed for the US Ecology site. We understand that expecting the
USDOE to implement a cleanup action at the US Ecology site is anathema to both the USDOE and US
Ecology. We are committed to continuing to work with the Commenter, US Ecology, EPA and the
Department of Health to resolve cleanup issues at the US Ecology site to the satisfaction of all parties.

Finally, we appreciate the Commenter highlighting an erroneous citation in the Dangerous Waste (DW)
Regulations (Chapter 173-303 WAC). The DW Regulations are currently undergoing revision and we
plan to correct the error as part of that process.

Definition of 'Permittees’ Key Comment: Conflicts with CERCLA, the FFACO, or the
page 2, lines 16 through 18 Permit (HSWA Portion)

Draft Permit Conditions as proposed by the Department of Ecology: The term "Permittees"
means the United States Department of Energy (owner/operator), Fluor Daniel Hanford, Inc.
{co-operator), Bechtel Hanford, Inc. (co-operator), and Pacific Northwest National Laboratory
{co-operator).

Condition Impact Statement: N/A

Requested Action: Modify the definition of 'Permittees' to read: "The term 'Permittees’ for the non-
corrective action portions of this Permit means the U.S. Department of Energy (DOE, owner/operator),
and as co-operators of specific TSD Units, to the extent assigned by DOE, Fluor Daniel Hanford, Inc.,
Bechiel Hanford, Inc., Pacific Northwest National Laboratory, and Lockheed Martin Hanford
Corporation, or their successors in interest as contractors to DOE. The term 'Permittee’ for the
corrective action portions of this Permit means only the DOE".

Comment Justification: The DOE is fully responsible under RCRA and CERCLA for corrective and
response actions on its property. The co-operators of various TSD units do not own any of the real
property that is the subject of potential corrective actions, so co-operators have no 'contiguous property’'
that could constitute a 'facility' on which corrective action requirements might be imposed. The
co-operators are not necessary parties to any corrective action requirement; other than to carry out tasks
assigned by DOE, the facility owner/operator. There is no basis in law for holding co-operators
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responsible in any way for corrective action of SWMUs, which the co-operators did not create and do
not now manage. The State’s proposed definition could be interpreted to make each co-operator jointly
liable for TSDs or SWMUSs managed by other co-operators or by no one at all. Under the terms of their
contracts with DOE, contractors are not responsible for pre-existing conditions, including in particular
any legacy contamination of any portion of the DOE property that was created before their contracts.
Furthermore, CERCLA 4119 states that "a person who is a response action contractor with respect to
any release or threatened release of a hazardous substance or pollutant or contaminant from a vessel or
facility shall not be liable under this subchapter [CERCLA] or under any other Federal law [e.g.

RCRA] to any person for injuries, costs, damages, expenses, or other liability . . . which results from
such release or threatened release”. [Emphasis added]. Because the corrective action authority asserted
by the State in this Permit is derivative of an authorization by EPA pursuant to RCRA and HSWA, the
State is barred from holding response action contractors liable for SWMUSs that DOE contractors did
not create.

Ecology Response: Ecology agrees to make the requested change without agreeing or disagreeing with
the Commenter’s underlying arguments. Note, under the new language the USDOE will be responsible
for corrective action at any new solid waste management units or areas of concern created by the
USDOE contractors, including new units/areas of concern created by the contractors through violation
of the non-corrective action requirements of the Permit, the FFACO, as amended, or RCRA and the
HWMA. (The contractors may, of course, still be held accountable for the underlying violations.)

Condition: Definition of SWMU Key Comment: Conflicts with CERCLA, the FFACO, or the
page 2, lines 45 through 47; and Permit (HSWA Portion); unreasonable, unfair, redundant, or
page 3, lines 1 through 2 unnecessary; creates potential conflict with EPA requirements

Draft Permit Conditions as proposed by the Department of Ecology: The term "solid waste
management unit" (SWMU) means any discernible location at the facility where solid wastes have
been places at any time, irrespective of whether the location was intended for the management of solid
or dangerous waste and includes any area at the facility at which solid wastes have been routinely and
systematically released (for example through spills) and includes dangerous waste treatment, storage
and disposal units.

Condition Impact Statement: To the extent that Ecology includes land areas of SWMUs on the

US Ecology, Inc. site, in particular, the 100 acres of land leased to the State of Washington, in the
definition, DOE objects to the definition. Such an interpretation of the SWMU definition improperly
would impose corrective action requirements on DOE who has no privity of contract with, lease with,
or other control of the offending operator. This definition could detract from the dollars available for
cleanup of the Hanford Facility for which DOE does have control and responsibility. Further, such an
interpretation of the SWMU definition improperly subjects DOE to potential cleanup actions and cost
actions taken wholly by an entity and/or persons controlled and regulated by the State of Washington
under the State of Washington’s lease to US Ecology Inc., and the Washington State Department of
Health Radioactive Materials Licensing Division.

Requested Action: Clarify the definition to exclude the US Ecology, Inc. site and SWMUs. Either
footnote the definition or add the following sentence: "To the extent that lease property is controlled
by the State of Washington and regulated by Departments within the State of Washington responsible
for radioactive materials licensing, this definition and Permit section on Corrective Action is

inapplicable”.

Comment Justification: While the DOE leased a 100-acre parcel to the State of Washington for 99
years. The State of Washington subsequently leased a parcel to US Ecology, Inc. Because of the broad
terms of this lease, the property is not "under the control of the owner or operator”. See 58 FR 8664,
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February 16, 1993 describing that control is a condition precedent for including corrective action
provisions in a permit. DOE has no real measure of control over US Ecology, Inc. US Ecology Inc.
and the State of Washington have responsibility for those activities. DOE should not be placed in a
position where RCRA corrective action permit conditions are placed upon it for activities controlied
under an AEA by a NRC license issued by an agreement state and for which the Department of Energy
Richland Operations Cffice has no control. Since the State of Washington is both the landlord and
regulator of US Ecology, Inc. and since the purpose of the NRC license is to assure the site is operated
and closed in a manner that is protective of public health and the environment, it is reasonable to expect
that Washington State and the NRC will require the site to be closed in an appropriate manner. From a
policy standpoint, the DOE and federal taxpayers should not be required or requested under the RCRA
permit to take corrective actions at a licensed commercial radioactive low-level waste disposal facility.
While the DOE would seek to obtain compensation from the State of Washington and US Ecology Inc.,
this process would be inefficient to all parties; any necessary corrective actions should be taken solely
under the US Ecology Inc radioactive materials licenses. In addition, it is inconsistent with the
requirements of the AEA to require investigation and cleanup under RCRA when these obligations are
already addressed under the US Ecology Inc. Closure Plan. The justification in Comment Number 34
also applies.

Ecology Response: Ecology disagrees with the requested action. As discussed further in our response
to comment 10, EPA and Ecology have made clear that, because the US Ecology site is contiguous to
the Hanford Facility (indeed it is surrounded by it) and owned by the USDOE it is within the meaning
of the definition of Facility for purposes of corrective action. However, as discussed further in our
response to comment 10, Ecology agrees that the overlapping regulatory jurisdictions at the US
Ecology site are cumbersome and we are committed to continuing our close coordination with the
Washington State Department of Health. Also see response to comment 10.

Comments on Corrective Action Proposed Modifications to Part II, General Facility Conditions

13. Condition I1.Y Key Comment: Conflicts with CERCLA, the FFACQ, or the
Permit (HSWA Portion)

Draft Permit conditions as proposed by the Department of Ecology: In accordance with

WAC 173-303-646 and WAC 173-303-815(2)(b)(i1), the Permittee must conduct corrective action, as
necessary to protect human health and the environment, for releases of dangerous waste and dangerous
constituents from solid waste management units and areas of concern at the facility, including releases
that have migrated beyond the facility boundary. The Permittee might be required to implement
measures within the facility to address releases that have migrated beyond the facility boundary.

Condition Impact Statement: This condition is inconsistent with Article IV, Paragraph 20 of the
FFACO.

Requested Action: Use the language in the 1994 Permit, HSWA Portion, Part I11, Corrective Action
(except for the last sentence referring to Conditions II1.B through I11.].).

Comment Justification: The implementation of this condition through WAC 173-303 and

WAC 173-303-815(2)(b)(ii) is inconsistent with Article IV, Paragraph 20 of the FFACO. Article IV,
Paragraph 20 states that Ecelogy will administer the HWMA, in accordance with the FFACO.
Specifically as stated in Paragraph 20, Ecology will enforce corrective action authority pursuant to
Article X of the FFACO and disputes will be resolved in accordance with Article V1Il. The FFACO
does not intend for Ecology to have sole ultimate authority for all decisions concerning the cleanup of
the Hanford Site. The reference to 'facility’ here does not recognize that the Hanford Site is a CERCLA
NPL site where cleanup work is ongoing.

Ecology Response: Ecology disagrees with the requested action as discussed below. We do not believe
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that this condition is inconsistent with Article IV, Paragraph 20 of the FFACO. This condition merely
establishes that the Permittee (like all owners/operators who seek permits to treat, store or dispose of
dangerous waste) must conduct corrective action in accordance with applicable regulations. That
corrective action in accordance with applicable regulations is required at Hanford and that corrective
action must be addressed in the Hanford Facility Permit is, in fact, anticipated by Article IV, Paragraph
20, of the FFACO where the Parties agreed that, “. . .when permits are issued to DOE for hazardous
waste management activities pursuant to Part Two of this Agreement, requirements relating to remedial
action for hazardous waste management units under Part Three of this Agreement shall be the RCRA
corrective action requirements for those units. EPA and Ecology shall reference and incorporate the
appropriate provisions, including schedules. . .of this Agreement into such permits.” Other issues
associated with coordination with the FFACO (including the ongoing CERCLA action) and enforcement
of corrective action requirements are addressed in responses to “General Comments and Key
Comments,” above and in responses numbered 4, 8, 10, 14 through 26 and 33 through 36.

Condition ILY.1. Key Comment: Exceeds regulatory authority; creates
(including I1.Y.1.a through [1.Y.1.g)  potential conflict with EPA requirements

Draft Permit conditions as proposed by the Department of Ecology: In accordance with

WAC 173-303-646, the Permittee must conduct corrective action "as necessary to protect human health
and the environment”. To ensure that corrective action will be conducted as necessary to protect human
health and the environment, except as provided in Condition I1.Y.2, the Permittee must conduct
corrective action in a manner that complies with the following requirements of Chapter 173-340 WAC:

a. As necessary to select a cleanup action in accordance with WAC 173-340-360, WAC 173-340-350
State Remedial Investigation and Feasibility Study.

WAC 173-340-360 Selection of Cleanup Actions.

WAC 173-340-400 Cleanup Actions

WAC 173-340-410 Compliance Monitoring Requirements.
WAC 173-340-420 Periodic Site Reviews.

WAC 173-340-440 Institutional Controls

g. WAC 173-340-700 through -760 Cleanup Standards.

m e a0 o

Condition Impact Statement: This condition attempts to force CERCLA actions to comply with
Chapter 173-340 (Model Toxics Control Act).

Requested Action: Delete I1.Y.1 and its subsections.

Comment Justification: This Permit condition seeks to use MTCA procedures and standards to govern
all actions covered by the remaining corrective action provisions, whether closure, RCRA past-practice,
or CERCLA past-practice. Substantive standards embodied in MTCA and many of the MTCA
provisions cited generally are considered applicable requirements under the ARARs process, and
therefore are incorporated into remedial action decision documents. However, the ARARs process does
specifically not incorporate procedural requirements of MTCA, and CERCLA Section 121(e)1)
excludes permitting and other procedural requirements from applying to onsite response actions, The
substantive provisions of MTCA are not concentrated in any one subsection of the regulation, and the
distinction between substantive and procedural was not one that entered into the drafting of the MTCA
regulations. Furthermore, the CERCLA decision-making processes determine what portions of MTCA
are substantive and what portions are procedural or administrative. Condition ILY.1. proposes applying
MTCA regulations directly, bypassing the ARARs process required by CERCLA. That would be
contrary to Federal law. Thus, it is inappropriate for Ecology and Permittee to agree prospectively and
for all time, to any specific MTCA provisions as being binding on all future response actions on the
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Hanford Site. In addition, the phrasing makes corrective action mandatory unless it can be shown to
Ecology’s satisfaction that the FFACO fulfills Ecology’s subjective judgment as to the need for
additional corrective action. The burden of proof would be placed on the Permittee, and the default is to
do additional work. This would be unfair and unreasonable.

Ecology Response: Ecology disagrees with the requested action as discussed below.

The Commenter raises three issues: first, that the proposed permit condition seeks to use MTCA
procedures and standards to govern all corrective actions at Hanford; second, that imposing MTCA in
this way bypasses the CERCLA ARARSs process, and is contrary to Federal law; and, third that the
proposed permit condition makes corrective action subject to Ecology’s “subjective judgement,” with
the Permittee bearing the burden of proof that no further corrective action is needed, which they believe
is unfair and unreasonable. Regarding the assertions that the proposed permit condition seeks to use
MTCA procedures and standards to govern all corrective actions at Hanford, and to bypass the
CERCLA ARARs process, through its reference to proposed Condition I1.Y.2 (and by reference
proposed Condition I1.Y.3) (now combined into final Conditions [1.Y.2 and I1.Y .2.a), Condition I1.Y .1
specifically recognizes that approved cleanup work conducted under the FFACO (including work
carried out using CERCLA procedures) will generally satisfy corrective action requirements. When
work conducted under the FFACO satisfies corrective action requirements, Condition I1.Y.1 does not

apply.

Under this approach, for CERCLA-Past Practice Units approved cleanup work conducted under the
FFACO will automatically satisfy corrective action requirements unless, after exhausting the dispute
resolution process under Section XX VI of the FFACO, Ecology and EPA at the highest levels cannot
agree on investigation or cleanup requirements. Only then might CPP cleanups under the FFACQ be
subject to additional (i.e., non FFACO-related) review by Ecology and additional work potentially
required under Condition IL.Y.1. Similarly for RPP Units, cleanup work conducted under the FFACO
will automatically satisfy corrective action requirements up to the point of remedy selection where, as
contemplated by the FFACO, the final remedy selection decision and remedy implementation will be
incorporated into the Permit. Even at remedy selection at RPPs, Condition I1.Y .1 is not applied; instead,
the Permittee is required only to make a remedy recommendation that includes all the elements of a draft
MTCA cleanup action plan. Given that, for RPP units, the CERCLA remedy selection process is not
used, this information is necessary for Ecology and the community to evaluate the recommended
remedy and to make a remedy selection decision. The MTCA cleanup requirements, including the
requirements for selection of cleanup actions, are the requirements Ecology uses to guide corrective
action implementation.

We emphasize, however, that the procedures of MTCA are never applied; as contemplated by the
FFACO, remedy selection decisions for RPP units will be made using the permit modification process.
For RCRA treatment, storage and disposal units as well Condition I1.Y.] is not applied; instead the
Permittee is required, only at the time of completion of closure or post-closure care, to account for the
corrective action status of the unit in an existing required RCRA certification. Then, as for RPP units,
decisions about corrective action will be incorporated into the Permit. Hence, the potential for
Condition 11.Y.1 to be applied to cleanup work carried out under the FFACO is very limited. Ecology
has no intention of using MTCA processes to govern all corrective actions at Hanford or bypass the
CERCLA ARARS process.

We also disagree with the assertion that the proposal would unfairly put the burden on the Permittee to
show that work carried out under the FFACO fulfills corrective action requirements, and that the default
would be to do additional work. The “default” is for acceptance of work carried out under the FFACO
as satisfying corrective action requirements. For CPP units, before Ecology can impose additional
requirements, we must first exhaust the FFACO dispute procedures, which would necessarily require
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Ecology to justify our insistence for additional work. Therefore, the burden is not exclusively placed on
the Permittee. Nonetheless, it is appropriate that the Permittee bear the burden of proving that the
cleanup is complete and satisfies regulatory requirements, as it is the Permittee who is ultimately
responsible for correction of releases at his/her facility. Certainly, the Permittee is not suggesting that
Ecology properly bears this burden. Under the FFACO, Ecology’s responsibilities are to, among other
things, administer State dangerous waste management requirements (including corrective action
requirements), participate in the CERCLA cleanup, and provide the USDOE with guidance and timely
response to requests for guidance to assist the USDOE in its performance of the Hanford cleanup.

Condition 11.Y .2, Key Comment Conflicts with CERCLA, the FFACO, or the
Permit (HSWA Portion); unreasonable, unfair, redundant, or
unnecessary

Draft Permit Conditions as proposed by the Department of Ecology: Notwithstanding

Condition ILY.1., when agreed to by Ecology, work under other cleanup authorities or programs may be
used to satisfy corrective action requirements, provided it protects human health and the environment,
Ecology will evaluate work under other cleanup authorities or programs on a case-by-case basis and wil
incorporate its decisions about the extent to which such work satisfies corrective action requirements
into this Permit using the permit modification process of WAC 173-303-830. Ecology has already made
decisions about some on-going work undertaken under other authorities and programs and accepts the
work as satisfying corrective action requirements to the extent provided for in Conditions I1.Y.2.i and
1LY 2.1

Condition Impact Statement: The proposed case-by-case review introduces uncertainty and delay into
the cleanup process, so that no cleanup action can be considered final. This uncertainty places an
unnecessary burden on the budgeting and planning processes, and makes accountability to Congress for
Federal cleanup expenditures difficult.

Requested Action: Use the general language in the 1994 Permit, HSWA Portion, Condition IILA.

Comment Justification: This condition undermines the FFACQ. This condition allows Ecology
through the Permit to choose between the various decisions concerning cleanup of the Hanford Facility,
and allows Ecology to override any decision on cleanup Ecology so chooses. The decision whether
work pursuant to the FFACO, at both CERCLA and RCRA Past-Practice Units, would satisfy the
corrective action requirements of RCRA/HSWA was decided once and for all in the FFACO. This
condition proposes to disregard that determination, which was negotiated and agreed to by the Tri-
Parties, and to reserve to Ecology the sole authority to determine whether Ecology wants to accept any
particular response action, after the fact, in lieu of original requirements from Ecology under authority
of this Permit.

Ecology Response: Ecology disagrees with the requested action as discussed below.

The Commenter appears to ignore the last sentence of this provision and proposed Conditions ILY 2.i
and ILY 2.ii. Under these provisions, approved work under the FFACO (including work carried out
under CERCLA) is generally accepted, as satisfying corrective action requirements, with no separate
case-by-case evaluation required. Furthermore, as discussed in our responses to “General Comments
and Key Comments™ and in our responses to comments numbered 2, 4, 13 and 15 though 20, in the
event that Ecology and EPA cannot reach agreement under the FFACO, the FFACO specifically
provides that Ecology may take independent action.

Although we disagree with the Commenter’s reading of the proposed conditions, we are persuaded that
the proposed condition may have been confusing to some people. To remedy this confusion, we have
compressed proposed Conditions ILY.2 and ILY 3 into final Condition ILY 2. This compression, while



Permit Modification Responsiveness Summary
Permit Number: WA 7890008967

March 28, 2000

" Page 33 of 65

not changing the substance of the Permit requirements, has resulted in removal of much of the language
to which the Commenter objected.

Condition I1.Y .2.i: Key Comment Conflicts with CERCLA, the FFACO, or the
Permit (HSWA Portion); unreasonable, unfair, redundant, or
unnecessary

Draft Permit Conditions as proposed by the Department of Ecology: For units identified in
Appendix C of the FFAOC, as amended, as CERCLA Past Practice Units, Ecology accepts work under
the FFACQO, as amended, and under CERCLA program as satisfying corrective action requirements to
the extent provided for in Conditions II.Y.3.a.i and subject to the reservations and requirements of
I1.Y.3.a.ii through IL.Y . 3.a.vand ILY.3.d.

Condition Impact Statement: This condition damages cleanup program by creating additional
requirements without additional benefits,

Requested Action: Revise this condition to read: "For CERCLA Past-Practice Units, whether currently
identified or newly identified, Ecology accepts work under the FFACO, as amended, and under the
CERCLA program, as satisfying all corrective action requirements.”

Comment Justification: While Ecology "accepts work under the FFACO . . . as satisfying corrective
action requirements," Ecology proposes to make such acceptance conditional on a case-by-case
unilateral Ecology re-examination of each CERCLA response action for satisfaction of unspecified
standards. Such re-examination is contrary to the express provisions of CERCLA Section 121, which
exempts CERCLA response actions from having to satisfy the procedural requirements of other
regulatory programs, whether State or Federal.

Ecology Response: Ecology disagrees with the requested action as discussed below.

First, a case-by-case re-examination of each CERCLA response action is not required. A plain reading
of proposed Condition I1.Y.2.i, including its reference to proposed Conditions 11.Y .3.a.ii through
I.Y.3.a.vand 11.Y.3.d, is that approved work carried out under the FFACO at CPP Units will
automnatically satisfy corrective action requirements, without any further review or evaluation under the
Permit. Only when EPA and Ecology after exhausting the dispute resolution process under Section
XXVI of the FFACO, cannot agree on investigation or cleanup requirements, would additional
evaluation or review under the Permit be required. Given that to date, EPA and Ecology have never
invoked the dispute resolution process of Section XXVI of the FFACQ, let alone failed to reach
agreement, this reservation of Ecology’s rights will not result in re-examination of each CERCLA
response action. This issue is discussed further in our response to “General Comments and Key
Comments” above and comments numbered 4, 13, 14 and 15 through 20. (Note: proposed Conditions
ILY.2 and i1.Y.3 have been compressed into final Condition I1.Y.2. Therefore, proposed Condition
I1.Y.2.i has become final Condition I1.Y.2.a, proposed Condition 11.Y.3.a.ii has become final Condition
ILY.2.a.i, proposed Condition I.Y 3.a.iii has become final Condition IL.Y .2.a.ii, proposed Condition
I1.Y 3.a.iv has become final Condition I1.Y.2.a.iii, proposed condition I1.Y.3.a.v has become final
Condition 11.Y .2.a.iv, and proposed Condition I1.Y.3.d has become fina! Condition 11.Y.2.d.)

Second, if, after exhausting the dispute resolution process under Section XXVI of the FFACO, EPA and
Ecology cannot agree on investigation or cleanup requirements for CERCLA past-practice units, the
standards for additional work are clearly specified in Condition ILY.1.

Finally, although we disagree with the Commenter’s reading of the proposed permit conditions, we are
persuaded that the proposed condition may have been confusing to some people. To remedy this
confusion, as discussed above, we have compressed proposed Conditions I1.Y.2 and I[.Y.3 into final
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Condition I1.Y.2. This compression, while not changing the substance of the Permit requirements, has
resulted in removal of much of the language to which the Commenter objected.

Condition I1.Y.2.1i Key Comment: Contlicts with CERCLA, the FFACO, or the
Permit (HSWA Portion); unreasonable, unfair, redundant, or
unnecessary

Draft Permit Conditions as proposed by the Department of Ecology: For units identified in
Appendix C of the FFACQO, as amended, as RCRA Past Practice Units, Ecology accepts work under the
FFACO, as amended, as satisfying corrective action requirements to the extent provided for in
Condition 1LY .3.b.i and subject to the reservations and requirements of ILY.3.b.ii through ILY.3.b.iv
and ILY.3.d.

Condition Impact Statement: This condition creates uncertainty in planning and execution of cleanup.

Requested Action: Revise this condition to read: "For RCRA Past-Practice Units, whether currently
identified or newly identified, Ecology accepts work under the FFACO, as amended, and under the
CERCLA program, as satisfying all corrective action requirements. More detailed provisions follow at
I.Y.3.b." AtILY.3.b,, adopt the language of the 1994 Permit, HSWA Portion, Corrective Action,

Part HL.A.2. RCRA Past-Practice Units".

Comment Justification: As noted, Condition I1.Y .2, contradicts the FFACO and Ecology’s intentions
as described in the Fact Sheet and Focus Sheet.

Ecology Response: Ecology disagrees with the requested action as discussed below.

The Commenter raises two issues: First, that inclusion of the RPP Units in the Permit, “creates
uncertainty in planning and execution of cleanup,” and second, that the inclusion of the RPP Units in the
Permit contradicts the FFACO and Ecology’s intentions as described in the Fact and FOCUS Sheets.

Regarding the “uncertainty in planning and execution of cleanup,” we are not persuaded that
incorporation of requirements that already exist under the FFACO into the Permit will create any new
uncertainty in planning and execution of cleanup.

Regarding consistency with the FFACO, as discussed in our response to “General Comments and Key
Comments™ above, the FFACO specifically contemplates that corrective action requirements will be
included in the Permit, so we are not persuaded that this approach is in any way inconsistent with the
FFACO.

Finally, regarding Ecology’s intentions as expressed in the Fact and FOCUS Sheets, as discussed in our
response to “General Comments and Key Comments™ above, we continue to believe that the proposed
permit conditions are consistent with our intention to continue to rely primarily on work developed and
carried out under the FFACO to satisfy corrective action requirements.

Condition ILY .3 Key Comment: Conflicts with CERCLA, the FFACOQ, or the
Permit (HSWA Portion); exceeds regulatory authority

Draft Permit Conditions as proposed by the Department of Ecology: Corrective action is necessary
to protect human health or the environment for all units identified in Appendix B and Appendix C of the
FFACO.

Condition Impact Statement: This condition conflicts with the agreed process in the FFACO,

Requested Action: Delete this Introduction. Alternatively, replace this condition with the following:
"In light of the requirements in the FFACO to achieve cleanup under CERCLA, for units identified in
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Appendix B and C, that is protective of human health and the environment, corrective action under this
Permit is unnecessary, as long as the Permittee complies with the conditions in the FFACO including
modification thereto".

Comment Justification: This condition infers that both RCRA and CERCLA actions taken under the
FFACO are inadequate and that only Ecology corrective actions can satisfy the overall cleanup program.
The assertion that "corrective action is necessary”, which is a prerequisite to the imposition of any
corrective action requirements under WAC 173-303-646(2), is the equivalent of stating that the
CERCILA process on the Hanford Site is inadequate to address all past contamination, whether currently
known or later discovered. That assertion of inadequacy cannot be supported. The 'necessary’
Jjurisdictional prereguisite to issuing orders under corrective action authority is simply lacking.

Ecology Response: Ecology disagrees with the requested action as discussed below.

Proposed Condition I1.Y.3 simply recognizes that, because Hanford is a RCRA treatment, storage and
disposal facility, corrective action is required. At many RCRA Facilities, there would be a report
developed to identify solid waste management units and areas of concern that require investigation; at
Hanford, these units and areas were identified through the FFACO and are listed as either “CERCLA
Past Practice Units” if they will be cleaned up primarily using CERCLA procedures or “RCRA Past
Practice Units” or “RCRA Treatment, Storage or Disposal Units” if they will be cleaned up primarily
using RCRA procedures. The reference to these lists in the FFACQO simply identifies the units at
Hanford that have been already identified as needing corrective action. Given that the subparagraphs of
this condition go on to incorporate the cleanup requirements and schedules of the FFACO into the
Permit t by reference as corrective action requirements, it is unclear how one could infer from this
condition that actions under the FFACO are inadequate.

Regarding the assertion that the ‘necessary’ jurisdictional prerequisite to issuing orders under corrective
action authority is simply lacking,” the Commenter seems to forget that, among other things, EPA
entered into the FFACO, in part, pursuant to RCRA Section 3008(h), the Federal enforcement authority
generally used to compel corrective action, and that Ecology entered into the FFACO, in part, pursuant
to the Washington Hazardous Waste Management Act, Chapter 70.105 RCW, the authority it would
generally use to implement the state dangerous waste regulations, of which corrective action
requirements are a part. In any case, given that the Agency is not, at this time, proposing to issue a new
corrective action order to the USDOE, it is unclear how this discussion of this jurisdictional predicate is
relevant to the proposed permit conditions. The jurisdictional predicate for permitting is not, as far as
we know, in dispute. Once a permit is required, both the Federal and State hazardous/dangerous waste
programs clearly establish that, when corrective action cannot be completed prior to permit issuance,
permits must contain corrective action conditions and schedules of compliance. See, e.g., RCRA
Sections 3004(u) and 3004(v), 40 CFR 264.101, and WAC 173-303-646.

Finally, although we disagree with the Commenter’s reading of the proposed permit condition, we are
persuaded that the proposed condition may have been confusing to some people. To remedy this
confusion, we have compressed proposed Conditions [1.Y.2 and I1.Y .3 into one final permit condition,
11.Y.2. This compression, while not changing the substance of the Permit requirements, has resulted in
moving the language objected to by the Commenter.

Condition 11.Y .3.a. Key Comments: Conflicts with CERCLA, the FFACO, or the

CERCLA Past Practice Units Permit (HSWA Portion); exceeds regulatory authority;
unreasonable, unfair, redundant, or unnecessary; creates
potential conflict with EPA requirements

Condition Impact Statement: To place CERCLA actions under the unilateral supervision and
enforcement of a RCRA delegated Permit enforcement program would directly conflict with the intent
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of Congress embodied in CERCLA Section 121, and in particular the exemption from all permits in
Section 121{e)(1).

Requested Action: Delete all conditions under I[1.Y .3.a., including 1LY .3.a.i. through I.Y 3.a.v.
Reference to these conditions also should be removed from the Permit Applicability Matrix
(Attachment 3).

Comment Justification: Condition [1.Y.3.a. would incorporate CERCLA past-practice unit decistons
into the Permit and make such decisions subject to unilateral enforcement under the Permit. To place
CERCLA actions under the unilateral supervision and enforcement of a RCRA delegated Permit
enforcement program would directly conflict with the intent of Congress embodied in CERCLA

Section 121, and in particular the exemption from all permits in Section 121{e)(1). The fact that
CERCLA provides this exemption is basically acknowledged by the Washington State Attorney General
in her communications to Congress, in her capacity as President of the National Association of
Attorneys General. NAAG specifically has argued in favor of an amendment to CERCLA that would
enable states to directly impose and enforce, through civil and criminal enforcement, additional
requirements related to CERCLA response actions. The request for this amendment acknowledges that
CERCLA as currently constituted does not allow such enforcement. This condition is also in direct
conflict with the FFACQO, which clearly did not intend that CERCLA Past-Practice Units be subject to
the Permit. Unlike RCRA Past-Practice Units, which the FFACO states will be added to the Permit
(fulfilled by the 1994 Permit, HSWA Portion, Condition I1I.A.2.), CERCLA Past-Practice Units are
consistently classified throughout the FFACO as being totally outside the realm of RCRA permitting,
for all intents and purposes. This is self-evident from even a cursory comparison of Sections 7.3
(Comprehensive Environmental Response, Compensation, and Liability Act Past-Practice Unit Process)
and 7.4 (Resource Conservation and Recovery Act Past-Practice Unit Process) of the FFACO Action
Plan. Specific comments on some of the subsections follow.

Ecolegy Response: Ecology disagrees with the requested action as discussed below.

The CERCLA Section 121(e)(1) permit waiver exempts CERCLA remedial and response actions from
the procedural requirements of permits, it does not exempt facilities that are already subject to
RCRA/HWMA permitting requirements from undertaking corrective action at the facility as a condition
of permitted hazardous/dangerous waste treatment, storage or disposal. Specifically, Federal Facilities
are not, by virtue of being subject to CERCLA, exempted from any RCRA corrective action
requirements that might otherwise apply. This issue is addressed explicitly in CERCLA Section 120(i),
“nothing in this section shall affect or impair the obligation of any department, agency or
instrumentality. . .to comply with any requirement of the Solid Waste Disposal Act. . .including
corrective action requirements.”

EPA has long recognized that many Federal Facilities would be subject to both cleanup under CERCLA
and RCRA corrective action. See, for example, EPA’s policy on post-closure permits for regulated units
at NPL sites (January 2, 1992), EPA’s policy on coordination between RCRA and CERCLA actions at
NPL sites (OSWER Directive 9502.1996(04), September 24, 1996), and EPA’s lead regulator policy for
cleanup activities at Federal Facilities on the National Priorities List (November 6, 1997).

The FFACO also recognizes that cleanup at Hanford is subject to both CERCLA and RCRA corrective
action and, therefore, Ecology and EPA must coordinate these two regulatory programs. See, for
example, Article I'V paragraph 19 where the Parties agreed “the Parties intend that any remedial or
corrective action selected, implement and completed under Part Three of [the FFACO] shall be
protective of human health and the environment such that remediation of releases covered by [the
FFACO] shall obviate the need for further remedial or corrective action.”

When EPA, Ecology, and the USDOE divided cleanup areas at Hanford into RPP Units and CPP Units
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we did so to reduce or eliminate the potential for duplication of effort between EPA and Ecology, and
between the CERCLA and RCRA. It was not a waiver of jurisdiction. The categorization of a unit as a
CPP unit can no more waive Ecology’s authority to implement corrective action or the USDOE’s
responsibility to satisfy corrective action requirements than categorization of a unit as an RPP unit could
waive EPA’s authorities and the USDOE’s responsibilities under CERCLA. The Parties recognized this
in Section 5.6. of the TPA Action Plan where we agreed:

“The EPA and Ecology have selected a lead regulatory agency approach to minimize
duplication of effort and maximize productivity. . . . The lead regulatory agency for a specific
operable unit, TSD group/unit or milestone will be responsible for overseeing the activities
covered by this action plan that relate to the successful completion of that milestone or activities
at that operable unit or TSD group/unit, ensuring that all applicable requirements are met.
However, the EPA and Ecology retain their respective legal authorities.”

Regarding the assertion that it is inappropriate to incorporate approved cleanup schedules and
requirements for CERCLA into the Permit and, thereby, make them enforceable under the Permit, see
responses to “General Comments and Key Comments” and comments numbered 4, 13, and 15 through
24.

Condition I1.Y .3.a.i Key Comment Conflicts with CERCLA, the FFACO, or the
Permit (HSWA Portion); exceeds regulatory authority;
unreasonable, unfair, redundant, or unnecessary; creates
potential conflict with EPA requirements

Draft Permit Conditions as proposed by the Department of Ecology: For any unit identified in
Appendix C of the FFACO as a CERCLA Past Practice (CPP}) unit, the Permittee must comply with the
requirements and schedules related to investigation and cleanup of the of CPP unit(s) developed and
approved under the FFACO, as amended. The requirements and schedules related to investigation and
cleanup of CPP units currently in place under the FFACO, as amended, and in the future developed and
approved under the FFAOC, as amended, are incorporated into this Permit by this reference and apply
under this Permit as if they were fully set forth herein.

Condition Impact Statement; This condition would create double jeopardy as to any issue related to
compliance with the FFACO and its milestones.

Requested Action: Delete all conditions under 1LY 3.a.i.

Comment Justification: The schedule for investigation and cleanup of the CERCLA Past Practice’s is
negotiated through the FFACO. The negotiations take into consideration priorities and anticipated
funding. Like all plans and schedules, changes are a given. Therefore, inclusion of schedules as Permit
conditions creates an administrative burden. This condition proposes to convert any enforceable
provision of the FFACO into an enforceable provision of the Permit. Yet the FFACO has its’ own
identified enforcement mechanisms, This would create double jeopardy as to any issue related to
compliance with the FFACO and its milestones, which could be enforced through two independent
procedures by two different agencies of Federal and State government. Any adjustment to the
milestones or other requirements would henceforward require change not only through the procedures of
the FFACO, but also through the more time consuming procedures applicable to the Permit. It is
possible that an extension could be granted under the FFACO, but refused under the Permit procedure.
Even worse, an extension under the FFACO could be negotiated in a package with alternative
requirements. It is very possible that both the old and new requirements would be enforced against the
Permittee. This is an unreasonable addition to procedure that adds no benefit in performing cleanup.
This illogical result is precisely the reason that Congress exempted CERCLA response actions from
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RCRA and other permitting procedures through enacting Section 121(d) and (e) in the 1986 Superfund
Amendments and Reauthorization Act (SARA). Condition I1.Y.3.a.1. is simply contrary to law.

Ecology Response: Ecology disagrees with the requested action as discussed below.

The Commenter raises three issues related to inclusion of FFACO cleanup requirements and schedules
for CPP Units in the Permit: first, a concemn that it creates double jeopardy; second, a concern that it
creates an administrative burden; and, third, a concern that it creates the potential for substantive
differences in cleanup requirements between the Permit and the FFACO.

Regarding double jeopardy, as discussed further in our response to comment 4, the FFACO specifically
conternplates action outside the FFACO when there is a violation of the FFACO, and if Ecology and
EPA are unable to reach agreement under the FFACO. See, for example, Article XLVI paragraph 139,
where the Parties agreed that “if EPA and Ecology are in dispute concerning any matter addressed in
Part Four [of the FFACO] and are unable to resolve such dispute. . .EPA, Ecology and DOE may take
any action with regard to such matters which would be appropriate in the absence of [the FFACO]” and,
Article XLVI paragraph 136, where the Parties agreed that “. . .nothing in [the FFACO], except as
provided in paragraphs 38 and 80 on stipulated penalties, shall preclude EPA or Ecology from the direct
exercise of (without employing dispute resolution) any administrative or judicial remedies available to
them . . .in the event or upon the discovery of a violation of, or noncompliance with the [FFACO]...”
In the absence of an agreement such as the FFACO, both RCRA/HWMA corrective action and
CERCLA requirements may apply to any given release at the Facility. Therefore, the so called “double
Jjeopardy” contemplated by the Commenter does not flow from the proposed permit conditions per se, it
is already expressly created by the dual, yet equal, obligations imposed by law and the existing
provisions of the FFACO.

Regarding the concerns about administrative burdens and the potential for substantive differences in
clieanup requirements, provided EPA and Ecology can resolve disputes, if any, proposed Condition
[.Y.3.a.i (now final Condition 11.Y.2.a.i) incorporates into the Permit the requirements and schedules
related to investigation and cleanup of CPP Units “currently in place under the FFACOQ, as amended,
and in the future developed and approved under the FFACO, as amended.” This ensures that the
requirements under the Permit will always correspond directly with the approved requirements and
schedules under the FFACO and that no separate administrative process {or burden) is required to ensure
that the Permit and the FFACO keep pace with each other.

Condition 11.Y .3 a.ii: Key Comment Conflicts with CERCLA, the FFACQ, or the
Permit (HSWA Portion); exceeds regulatory authority;
unreasonable, unfair, redundant, or unnecessary; creates
potential conflict with EPA requirements

Draft Permit Conditions as proposed by the Department of Ecology: If the Permittee is not in
compliance with requirements of the HFFACO, as amended, that relate to investigation or cleanup of
CPP unit(s), Ecology may take action to independently enforce the requirements as corrective action
requirements under this Permit. Consistent with Article VII, paragraph 2029, and Article XLVI,
paragraph 136, of the HFFACO, as amended, and other applicable provisions of the HFFACO, as
amended, such enforcement actions are not subject to dispute resolution under the HFFACO.

Condition Impact Statement: This condition would create double jeopardy for the Permittee,
enforcement under both the FFACO and the Permit for the same noncompliance.

Requested Action: Delete all conditions under I1.Y .3.a.ii.

Comment Justification: In this condition Ecology asserts the right to bring an enforcement action



Permit Meodification Responsiveness Summary
Permit Number: WA 7890008967

March 28, 2000

" Page 39 of 65

based on the Permit against any failures to satisfy Ecology that the CERCLA work, under the FFACO,
is being performed adequately. As discussed previously, in connection with Condition I1.Y.3.a.i., this
not only would be illogical, unreasonable, and inequitable, but also contrary to the express exemption
from procedural (including enforcement), administrative, and Permit requirements in CERCLA Section
121. Although Ecology cites as authority Article VII, Paragraph 29 of the FFACO, that provision is
premised on DOE violating "any RCRA requirement of this Agreement", Article VII specifically is
concerned with obtaining and complying with permits for TSD units. Ecology should not create its own
jurisdiction over CERCLA response actions by copying these conditions from the FFACO into this
Permit.

Ecology Response: Ecology disagrees with the requested action as discussed below.

The Commenter raises three issues relating to enforcement of requirements and schedules for cleanup of
CPP Units under the Permit: first, that it would result in unfair double jeopardy because the Permittee
would be subject to concurrent enforcement by EPA and Ecology for the same violation; second, that it
is inconsistent with the FFACO; and, third, that it is inconsistent with the permit waiver provided by
CERCLA Section 121.

Regarding double jeopardy, failure to undertake corrective actions included in the FFACO and
incorporated into the Permit may violate both requirements but will not constitute double jeopardy. This
is because the double jeopardy clause of the Fifth Amendment prohibits multiple criminal punishments
for the same offense; it generally does not restrict dual remedial civil penalties or enforcement,
particularly when they are undertaken pursuant to different statutory authorities and by different
sovereigns. See, e.g., United States v. Ursery, 518 U.S. 267(1996); Abbate v. United States, 359 U S.
187 (1959).

Regarding consistency with the FFACO, see our responses to “General Comments and Key Comments”
and comments numbered 4, 13, and 15 through 24.

Regarding the permit waiver provided by CERCLA Section 121(e) specifically, see our response to
“General Comments and Key Comments™ and comment number 19.

Finally, although we disagree with the Commenter’s reading of the proposed Condition, in an effort to
allow all parties to move forward with these permit changes and to focus their resources on cleanup at
the facility instead of generic jurisdictional arguments, we have deleted the last sentence of proposed
Condition 11.Y.3.a.ii. (i.e., we have deleted, “Consistent with Article VII, paragraph 20, and Article
XLVI, paragraph 136, of the FFACO, as amended, and other applicable provisions of the FFACO, as
amended, such enforcement actions are not subject to dispute resolution under the FFACO.”) We
emphasize that this deletion is in no way an indication that we believe actions to enforce permit
conditions for corrective action are subject to dispute under the FFACO. {(Note that proposed Condition
I1.Y.3.a.ii, as revised, is now final Condition ILY .2.a.i.)

Condition 1LY .3 a.iii. Key Comment Conflicts with CERCLA, the FFACQO, or the
Permit (HSWA Portion); exceeds regulatory authority;
unreasonable, unfair, redundant, or unnecessary

Draft Permit Conditions as proposed by the Department of Ecology: In the case of interim RODs, a
final decision about satisfaction of corrective action requirements will be made in the context of
issuance of a final ROD.

Condition Impact Statement: Creates uncertainty for planning and budgeting of cleanup actions.

Requested Action: Delete all conditions under I1.Y.3.a.i1i.
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Comment Justification: While Ecology’s willingness to postpone RCRA evaluation of interim
CERCLA records of decision {(RODs)} is appreciated, even review under RCRA enforcement authority
of a final CERCLA ROD is still unreasonable and contrary to law, as discussed previously in Comment
Numbers 18 through 21.

Ecology Response: Ecology disagrees with the requested action as discussed below.

As discussed in our responses to “General Comments and Key Comments™ and comments numbered 2,
4, 13 and 15 through 20, provided Ecology and EPA can resolve their disputes, if any, about CERCLA
actions, as proposed, the permit conditions do not require final CERCLA RODs (or any approved
CERCLA decision or schedule under the FFACO) to be re-reviewed. The permit conditions simply
incorporate by reference approved requirements and schedules for cleanup under the FFACO, we are not
persuaded (and the Permittee has offered no specific information to support) that this incorporation by
reference creates any new uncertainty for planning and budgeting cleanup actions.

Condition I1.Y 3.a.iv Key Comment Conflicts with CERCLA, the FFACO, or the
‘ Permit (HSWA Portion); exceeds regulatory authority;
unreasonable, unfair, redundant, or unnecessary; creates
potential conflict with EPA requirements

Draft Permit Conditions as proposed by the Department of Ecology: If EPA and Ecology, after
exhausting the dispute resolution process under Section XXVI of the HFFACO, cannot agree on
requirements related to investigation or cleanup of CPP unit(s), the Permittee must conduct corrective
action in accordance with Condition ILY.1. If Ecology and EPA cannot agree on requirements related
to investigation or cleanup of CPP units(s), Ecology will notify the Permittee, in writing, of the
disagreement. Within thirty days of receipt of Ecology’s notice, the Permittee must submit for Ecology
review and approval a plan to conduct corrective action in accordance with Condition ILY.1 for the
subject unit(s). The Permittee’s plan may include a request that Ecology evaluate work under another
authority or program as provided for by Condition IL.Y.2. Approved corrective action plans under this
Condition will be incorporated into this Permit in accordance with the permit modification procedures of
WAC 173-303-830.

Condition Impact Statement: Proposed Permit condition I1.Y 3.a.iv. would emasculate the CERCLA
Past-Practice Units dispute resolution process in the FFACQO by establishing Ecology as the unilateral
decision-maker in the event of a dispute.

Requested Action: Delete all conditions under 11.Y 3.a.iv. Alternatively add the following: "If, at the
completion of dispute resolution procedures between EPA and Ecology as required by the FFACO, the
Administrator of EPA has rendered a decision with which Ecology disagrees, Ecology shall not require
any additional or modified remedial or corrective action since such action would not be authorized by
CERCLA Section 120(e), and would be an inconsistent response action prohibited by CERCLA Section
122(eX6)."

Comment Justification: This condition purports to give Ecology unilateral power or authority over
cleanup. If for any reason Ecology disagreed with the decisions made under the FFACO procedures,
Ecology would preempt all decisions made jointly by DOE with EPA and Ecology. This condition
conflicts with the agreement made by Ecology in the FFACO. It also happens to be contrary to
CERCLA Section 121 and 122 and the delegations of authority made by the President to DOE and EPA
under Executive Order 12580.

Ecology Response: Ecology disagrees with the requested action as discussed below.

First, as discussed in our response to comment number 4, the FFACO specifically contemplates action
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outside the FFACO if Ecology and EPA are unable to resolve a dispute. See, for example, Article XLVI
paragraph 139, where the Parties agreed that “if EPA and Ecology are in dispute concerning any matter
addressed in Part Four [of the FFACO] and are unable to resolve such dispute. . .EPA, Ecology and the
USDOE may take any action with regard to such matters which would be appropriate in the absence of
[the FFACO].” This does not emasculate the FFACO dispute resolution process. The Parties to the
FFACOQ agreed to Ecology’s (and EPA’s) reservation of rights in the event that Ecology and EPA are
unable to resolve disputes. The permit conditions established today, in part, continue to reserve
Ecology’s rights and, in part, provide for exercise of some of the rights that Ecology reserved. When
Ecology and EPA reserved their rights in the FFACO, the USDOE reserved any defense it might have.
In part, the USDOE’s comments on the proposed permit conditions are an exercise of one of the
USDOE’s reserved defenses. Given that the potential for action outside the HFFACO is explicitly
provided for in the Agreement, it is difficult to see how the proposed or final permit conditions can be
construed as inconsistent with the FFACO. To the extent that the permit conditions elaborate on how
and when Ecology will exercise rights reserved in the FFACO, they would seem to facilitate cleanup
planning and implementation.

Second, regarding CERCLA Section 121, see our response to comment number 19, where we detail that,
contrary to the Commenter’s assertion, Ecology is not proposing to exercise CERCLA authority. Rather
we are exercising RCRA/HWMA authority as we are required to by, among other things, the conditions
of our authorization to implement the RCRA program. Regarding CERCLA Sections 120(e) and
122(e)(b), we disagree that Ecology’s proposed permit conditions are in any way inconsistent with these
statutes. Section 120(e), which requires a Federal agency with a facility placed on the NPL to undertake
an RI/FS and remedial action, must be read in light of CERCLA Section 120(i). The latter, as explained
in our response to comment number 19, provides that nothing in Section 120 *“shall affect, or impair the
obligation of any department, agency, or instrumentality of the United States to comply with any
requirements of the Solid Waste Disposal Act [42 U.S.C. 6901 et seq.] (including corrective action
requirements).” Nor does Section 122(e)(6) bar a state from exercising its EPA-authorized hazardous
waste management program at a Federal Facility where an RI/FS has been initiated. See, United States
v. State of Colorado, 990 F.2d 1565 (10" Cir. 1993).

Finally, although we disagree with the Commenter’s reading of the proposed condition, in an effort to
allow all parties to move forward with these permit changes and to focus their resources on cleanup at
the facility instead of generic jurisdictional arguments, we have deleted the last sentence of proposed
Condition I1.Y .3 a.ii. (i.e., we have deleted, “Consistent with Article VII, paragraph 20, and Article
XLVI, paragraph 136, of the FFACO, as amended, and other applicable provisions of the FFACO, as
amended, such enforcement actions are not subject to dispute resolution under the FFACO.”) We
emphasize that this deletion is in no way an indication that we believe actions to enforce permit
conditions for corrective action are subject to dispute under the FFACO. (Note that proposed Condition
I1.Y.3.a.ii, as revised, is now final Condition 11.Y .2.a.1.)
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24, Condition I1.Y.3.a.v. Key Comment Conflicts with CERCLA, the FFACO, or the
Permit (HSWA Portion); exceeds regulatory authority;
unreasonable, unfair, redundant, or unnecessary; creates
potential conflict with EPA requirements

Draft Permit Conditions as proposed by the Department of Ecology: The Permittee must maintain
information on corrective action for CERCLA Past Practice Units covered by the FFACQO in accordance
with Sections 9.0 and 10.0 of the FFACO Action Plan. In addition, the Permittec must maintain all
reports and other information developed in whole or in part to implement the requirements of
Condition I1.Y.3.a, including reports of investigations and all raw data, in the Facility Operating Record
in accordance with Condition 11.1.

Condition Impact Statement: This condition creates double jeopardy for FFACO nencompliance.
Requested Action: Delete all conditions under IL.Y 3.a.v.

Comment Justification: This condition seeks to convert FFACO record keeping requirements into
duties enforceable under the Permit. This condition also seeks to require additional records to be kept to
facilitate enforcement under the Permit of the additional requirements levied by Condition 11.Y.3.a.,
creating a new potential noncompliance enforceable under the Permit. Requirements in the FFACO are
enforceable under the FFACO. This condition would aliow Ecology to bypass the prerequisites to
enforcement stated in the FFACO. Recordkeeping requirements under RCRA and other laws are not
applicable to CERCLA activities, because these are procedural and administrative requirements rather
than substantive ones. In particular, because these requirements emanate directly from a Permit, these
requirements are not enforceable because of CERCLA Section 121(e)(1). This is the policy of EPA at
all CERCLA sites.

Ecology Response: Ecology disagrees with the requested action.

For our position on incorporation of requirements and schedules under the FFACO into the Permit, see
our responses to “‘General Comments and Key Comments” and comments 2, 4, 15 through 23 and 25.
For our position on application of CERCLA Section 121(e)1), specifically see our responses to
“General Comments and Key Comments” and comment 19. Finally, although we disagree with the
Commenter’s reading of the proposed condition, to ensure that these is no unnecessary duplication of
effort between the Administrative Record requirements for the FFACO and the Facility Operating
Record requirements under the Permit, we have added a sentence to final Condition 1.Y .2 a.iv. which
reads: “Information that is maintained in the Hanford Site Administrative Record may be incorporated
by reference into the Facility Operating Record.”

25. Condition ILY.3.b. RCRA Past Key Comment Conflicts with CERCLA, the FFACO, or the
Practice Units Permit (HSWA Portion)
(including 11.Y.3.b.i through
ILY.3.b.v)

Draft Permit Conditions as proposed by the Department of Ecology:

[1.Y.3.b.i. For any unit identified in Appendix C of the FFACO, as amended, as a RCRA Past
Practice (RPP) unit, until a permit modification is complete under I1.Y.3.b.iv, the
Permittee must comply with the requirements and schedules related to investigation and
cleanup of RPP units developed and approved under the FFACO, as amended. The
requirements and schedules related to investigation and cleanup of RPP units currently in
place under the FFACO, as amended, and in the future developed and approved under the
FFAOQC, as amended, are incorporated into this Permit by this reference and apply under
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this Permit as if they were fully set forth herein.

I1.Y.3.b.i.  Until a permit modification is complete under 11.Y .3 .b.iv, if the Permittee is not in
compliance with requirements and schedules related to investigation and cleanup of RPP
units developed and approved under the HFFACO, as amended, Ecology may take action
to independently enforce the requirements as corrective action requirements under this
Permit. Consistent with Article VII, paragraph 29, and Article XL.V1, paragraph 136, of
the HFFACO, as amended, and other applicable provisions of the HFFACO, such
enforcement actions are not subject to dispute resolution under the HFFACO.

I1.Y.3.b.iii. When the Permittee submits a corrective measures study for an individual RPP unit or a
group of RPP units, the Permittee must, at the same time, recommend a remedy for the
unit(s) and request a modification to this Permit to incorporate the recommended remedy.
The remedy recommendation must contain all the elements of a draft cleanup action plan
under WAC 173-340-360(10). The permit modification request must follow the
procedures of WAC 173-303-830(3)(c), class 3 modifications.

IL.Y.3.biiv. After considering the Permittee’s corrective measures study and remedy recommendation,
and public comments received during the public comment period required by WAC 173-
303-830(3)(c), Ecology will make a final determination as to what is necessary to satisfy
corrective action requirements and will publish that decision as a draft permit under
WAC 173-303-840(10).

I1.Y.3.b.v.  The Permittee must maintain information on corrective action for RPP units covered by
the FFACO, as amended, in accordance with Sections 9.0 and 10.0 of the FFACQO Action
Plan. In addition, the Permittee must maintain all reports and other information developed
in whole or in part to implement the requirements of Condition I1.Y.3.b, including reports
of investigations and all raw data, in the Facility Operating Record in accordance with
Condition II.1.

Condition Impact Statement: These conditions contradict the commitment made by Ecology when
Ecology executed the FFACO as a State consent order.

Requested Action: Replace these conditions with the conditions set out in the 1994 Permit, HSWA
Portion, Condition III.A.2. RCRA Past-Practice Units.

Comment Justification: Given the division of responsibility between EPA and Ecology as to which
agency would oversee cleanup action at which locations, a threshold issue for imposing requirements on
RCRA past-practice cleanup actions is whether these are in fact CERCLA actions that are being
overseen by Ecology via its agreement with EPA. If that is so, for some or all of these actions, the
arguments cited previously regarding CERCLA past-practice actions would apply to the corresponding
RCRA past-practice actions as well. It might be argued that an actual examination of this issue in each
instance is a prerequisite to the assertion by Ecology of enforcement jurisdiction. However, assuming
that the RCRA Past-Practice Units are classified properly as such, there are still substantial reasons to
reject the proposed Permit conditions on RCRA past-practice unit cleanup. RCRA Past-Practice Unit
cleanup under the FFACO completely fulfills the RCRA/HSWA requirements for corrective action.

The addition of review and enforcement processes, despite the extensive FFACO processes already
being pursued to accomplish cleanup of these units, contradicts the commitment made by Ecology when
Ecology executed the FFACO as a State consent order. These conditions unilaterally would replace the
negotiated provisions of the FFACO. Consent orders are just as binding on the State as the orders are
for the other Tri-Parties.

Ecology Response: Ecology disagrees with the requested action as discussed below.
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The Commenter raises three issues with respect to inclusion of cleanup requirements and schedules for
RPP Units in the Permit: first, that many of the RPP units are, in fact, being cleaned up using CERCLA
procedures and, therefore, all the arguments raised relative to inclusion of cleanup requirements and
schedules for CPP Units apply; second, that no requirements for RPP units are necessary under the
Permit because the FFACO completely fulfills the RCRA/HSWA requirements for corrective action and
the permit conditions would impose additional work; and, third, that the proposed conditions would
unilaterally replace the negotiated provisions of the FFACO, contradicting commitments made by
Ecology in executing the FFACO as a State consent order.

Regarding the arguments for CPP Units, see our responses to “General Comments and Key Comments”
and comments numbered 2, 4, 13, and 15 through 24.

Regarding the assertions that the FFACO completely fulfills the RCRA HSWA requirements for
corrective action with no need for any action under the Permit and that the conditions, as proposed, were
inconsistent with agreements Ecology made in executing the FFACQ, this seems contrary to the plain
language of the FFACO where, for example, Article XIV paragraphs 46, 54 and 55 and Section 7.4 of
the FFACO Action Plan, especially figure 7-5, seem to expressly contemplate that corrective action
requirements must be incorporated into the Permit and the Permit will be modified concurrent with
remedy selection for RPP Units.

Finally, although we disagree with the Commenter’s reading of the proposed permit conditions, we are
persuaded that the proposed condition may have been confusing to some people. To remedy this
confusion, we have compressed proposed Conditions I1.Y.2 and I1.Y.3 into one final condition I1.Y.2.
This compression has not changed the substance of the Permit requirements.

~ We have also revised proposed Condition [1.Y.3.b to aliow for Permit modification either concurrent
with remedy selection or, if public involvement in the remedy selection is accomplished using another
administrative mechanism, at some time after remedy selection (e.g., during the annual modification of
the Permit). (See final Condition I1.Y 2.c.) We believe this flexibility in the timing of the Permit
modification is appropriate and will provide for efficient administration of cleanup requirements. We
emphasize that, regardless of when the Permit is modified to incorporate a remedy, under no
circumstances will remedies at RPP Units be approved without appropriate public participation at the
time of remedy selection.

Condition ILY .3.b.ii. Key Comment: Conflicts with CERCLA, the FFACO, or the
Permit (HSWA Portion)

Draft Permit Conditions as proposed by the Department of Ecology: Until a permit modification is
complete under 1LY .3.b.iv, if the Permittee is not in compliance with requirements and schedules related
to investigation and cleanup of RPP units developed and approved under the HFFACO, as amended,
Ecology may take action to independently enforce the requirements as corrective action requirements
under this Permit. Consistent with Article VI, paragraph 29, and Article XL VI, paragraph 136, of the
HFFACO, as amended, and other applicable provisions of the HFFACQ, such enforcement actions are
not subject to dispute resolution under the HFFACO.

Condition Impact Statement: This condition denies DOE the rights afforded under the FFACO.
Requested Action: Delete {ast sentence of the condition.

Comment Justification: Article VI, Paragraph 29 of the FFACO allows all dispute except for the
specific issue of failure to give adequate notice at least 7 days before a 'formal enforcement action',

Ecology Response: Ecology disagrees with the requested action; however, we are persuaded that some
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changes to the permit conditions are warranted, as discussed below.

In Article XLVI paragraph 136, the Parties agreed that (except for paragraphs 38 and 80), “nothing in
[the FFACQ] shall preclude EPA or Ecology from the direct exercise of (without employing dispute
resolution) any administrative or judicial remedies available to them. . .in the event or upon the
discovery of a violation of, or noncompliance with [the FFACO].” Failure to comply with the approved
FFACO requirements and schedules related to investigation and cleanup of RPP units would clearly be a
violation of, or noncompliance with the FFACQO, subject to Ecology enforcement without first
employing dispute resolution. Moreover, Article VIII, paragraph 30, of the FFACO indicates that the
dispute resolution provisions of the agreement do not apply to “enforcement” nor “Dangerous Waste
permit actions” which are otherwise subject to administrative or judicial appeal. Consequently, Article
VI, paragraph 29 similarly indicates that permit conditions will be enforced directly, without the need
for FFACO dispute resolution, usually upon seven days written notice to the USDOE.

Finally, although we disagree with the Commenter’s reading of the proposed condition, in an effort to
allow all parties to move forward with these permit changes and to focus their resources on cleanup at
the facility instead of generic jurisdictional arguments, we have deleted the last sentence of proposed
Condition I1.Y 3.b.ii, i.e., we have deleted, “Consistent with Article VII, paragraph 20, and Article
XLVI, paragraph 136, of the FFACO, as amended, and other applicable provisions of the FFACO, as
amended, such enforcement actions are not subject to dispute resolution under the FFACQ.” (See final
Condition I1.Y.2.b.i.) We emphasize that this deletion is in no way an indication that we believe actions
to enforce permit conditions for corrective action are subject to dispute under the FFACO.

Condition I1.Y .3.c. Dangerous Waste Key Comment: Exceeds regulatory authority; unreasonable,
Treatment, Storage and Disposal unfair, redundant, or unnecessary

Units (including I1.Y.3.c.i through

ILY 3.c.ii)

Draft Permit Conditions as proposed by the Department of Ecology:

ILY.3.c.i. For each TSD unit or group of units, when the Permittee submits a certification of closure
or a certification of completion of post-closure care, the Permittee must, at the same time,
request to modify this Permit to either:

IY.3.c.iA. reflect that the work completed under closure and/or post-closure satisfies the requirement
for corrective action; or

ILY 3.c.i.B. if the work completed under closure and/or post-closure care does not satisfy corrective
action requirements, to incorporate unit-specific corrective action requirements.

ILY.3.c.ii.  On completion of the public comment period initiated by the Permittee’s request under
I1.Y .3.c.i, Ecology will make a final decision as to whether the work completed under
closure and/or post-closure care satisfies corrective action, specify any unit-specific
corrective action requirements, and incorporate the decision into this Permit in accordance
with the permit modification process of WAC 173-303-830.

Condition Impact Statement: These conditions would impose an inefficient permitting methodology
and result in additional costs to Permittee without corresponding benefit to human health and the
environment,

Requested Action: Delete these conditions in their entirety. Alternately, see subsequent comments and
proposed revisions to these conditions in I1.Y.3.c.

Comment Justification: Pursuant to the FFACQ, the 1994 Permit, HSWA Portion, Condition II1. A.
Integration with the FFACO, Section lILLA.1, EPA stated: "The corrective action for the Hanford
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Federal Facility will be satisfied as specified in the FFACO, as amended, except as otherwise provided
herein". In the Introduction to this Permit, HSWA Portion, EPA stated that "Authorization of the state
of Washington for HSWA corrective action shall not change the conditions of this permit in any
substantive manner”. The Introduction explained that the only changes would involve changing
references to Federal agencies and statutory provisions to the equivalent State counterparts within the
authorized RCRA corrective action program. The statement in Ecology’s current Focus Sheet
(Transferring Corrective Action Conditions from Federal to State Portion of Hanford Facility-Wide
RCRA Permit) that "[t]he corrective action conditions Ecology is proposing today are consistent with
the corrective action conditions that EPA issued in 1994" is misleading. What is more, the Focus Sheet
and Fact Sheet provide no explanation or justification for the differences between the 1994 corrective
action Permit and the current proposal. There is no citation to any difference between the corrective
action provisions of WAC 173-303-646 and 40 CFR 264.100 that requires this radically altered
approach, or any explanation why a continuation of the language adopted by EPA in 1994, as EPA then
promised, would not fully satisfy the very limited requirements of the WAC regulation. In fact, if there
were significant differences between the corrective action programs of EPA and Ecology the differences
would call into question the authorization of Ecology to enforce corrective action pursuant to
RCRA/HSWA.

Ecology Response: Ecology disagrees with the requested action as discussed below.

The Commenter objects to corrective action requirements at dangerous waste treatment, storage and
disposal units based on a belief that these requirements will impose an inefficient permitting
methodology and resuit in additional costs without corresponding benefit to human heaith or the
environment. In the comment justification, however, there is no information on how the permitting
methodology, as proposed, would be inefficient or the basis for the belief that it will impose additional
costs without corresponding human health or environmental benefits. The comment justification deals
exclusively with the Commenter’s perception that the proposed permit conditions are inconsistent with
the corrective action permit conditions imposed by the EPA and, therefore, at best, unjustified and, at
worst, an indication that Ecology is not qualified to be authorized for corrective action.

First, Ecology notes that, concurrent with our proposal of corrective action permit conditions for
Hanford, the EPA proposed to withdraw their corrective action permit conditions. This Federal proposal
seems to acknowledge that the proposed state corrective action permit conditions are an appropriate
substitute for the Federal corrective action permit conditions and are adequate to implement a corrective
action program equivalent to the Federal program and consistent with Ecology’s corrective action
authorization. EPA has not questioned Ecology’s implementation of corrective action requirements at
Hanford or Ecology’s qualification to be authorized for corrective action generally. EPA did not file
any comments, adverse or otherwise, on Ecology’s proposed corrective action permit conditions.

Second, as discussed in our response to “General Comments and Key Comments,” above, although
Ecology has, in some instances, approached implementation of corrective action requirements
differently than EPA did in developing its permit conditions for corrective action, we continue to believe
that our proposed conditions are consistent with the corrective action permit conditions EPA itssued in
1994 in that they rely primarily on actions developed and carried out under the FFACO, as amended, to
satisfy corrective action requirements. More substantive concerns about the implementation of
corrective action requirements at treatment, storage and disposal units are addressed in our responses to
comments 28§ through 32, below. ‘

Condition I.Y 3.c.i. Key Comment: Unreasonable, unfair, redundant, or
unnecessary; creates potential conflict with EPA requirements
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Draft Permit Conditions as proposed by the Department of Ecology:

ILY 3.ci For each TSD unit or group of units, when the Permittee submits a certification of closure
or a certification of completion of post-closure care, the Permittee must, at the same time,
request to modify this Permit to either;

Condition Impact Statement: This condition would impose an inefficient permitting methodoiogy and
result in additional costs to Permittee without corresponding benefit to human health and the
environment.

Requested Action: Delete this condition in accordance with Comment Number 27. Alternately, revise
draft Permit conditions to read: "The Permittee shall identify the corrective action status of a TSD unit at
the appropriate time. The appropriate time will be determined on a case-by-case basis for each TSD
unit. In general, the appropriate time to identify the corrective action status of a TSD unit contained in
Part [l of the Permit or being incorporated into Part III of the Permit pursuant to Condition LA.1 will
occur at the time the Permittee submits a certification of closure or a certification of completion of post-
closure care. In general, the appropriate time to identify the corrective action status of a TSD unit
contained in Part V or VI of the Permit will have occurred at the same time the TSD unit was
incorporated into the Permit. In general, the appropriate time to identify the corrective action status for
a TSD unit being incorporated into Part V, or VI of the Permit pursuant to Condition L A.1 will be at the
time the TSD unit is incorporated into the Permit. Based on a case-by-case evaluation by the Permittee
of the circumstances for a given TSD unit or group of units at the request of the Department, the
Permittee shall select from one of the following three circumstances:"

Comment Justification: Ecology has proposed Permit conditions that do not account for the unique
circumstances that may present themselves for any given Hanford Facility TSD unit. Ecoiogy needs to
draft conditions flexible enough to allow for future circumstances that can not be predicted at this time.
The Permittee has proposed text to allow Ecology and the Permittee to determine the most cost effective
approach to address corrective action requirements.

Ecology should not be issuing conditions that will increase the cleanup costs at Hanford. This draft
condition will increase costs by limiting corrective action option selection at the time a certification of
closure or a certification of completion of post-closure care is submitted. The Permittee read the
condition to address only some of the circumstances that might arise for TSD units already incorporated
in Parts II1, V, or VI of the Permit. The Permittee is submitting the revised condition language in order
to account for circumstances related to TSD units already incorporated in Parts I1I, V, or VI of the
Permit and for circumstances related to TSD units that will be incorporated into the Permit. Other
circumstances might arise when partial closure activities at a TSD unit are completed. For partial
closures of a TSD unit, the circumstances might lead to a conclusion that the corrective action status of
the TSD unit should be decided at the time closure for the entire TSD unit occurs and not after partial
closure activities are completed.

For TSD units being incorporated into the Permit, the completion of closure activities may occur before
TSD unit incorporation or after TSD unit incorporation. There are many factors in closing a Hanford
Facility TSD unit that will effect the time closure activities are completed. Management of the Permit
over the last five years has shown TSD unit closures are unigue in many cases. The operating history
for a TSD unit can be excellent as in container storage areas such as the 2401-W Storage Building
within the Central Waste Complex TSD unit. On the other hand, the operational history can be poor
when historical operations occurred before effective dates under the RCRA or the HWMA., For TSD
units with poor operational histories, closure activities may be limited to a subset of activities now, with
the rest of the closure activities taking place at a later time in coordination with FFACO Operable Unit
activities.

For TSD units incorporated into Part V and VI of the Permit under post-closure care, the FFACO
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Action Plan Section 6.3.2 addresses how corrective action will be addressed. The FFACO, Action Plan
Section 6.3.2 states: "The post-closure permit will cover maintenance and inspection activities,
groundwater monitoring requirements, and corrective action, if necessary, that will occur during the
post-closure period”. It is inappropriate for Ecology to alter the activities being carried out in a post-
closure permit when corrective action considerations must be addressed at the time the post-closure
Permit is incorporated into Part V or VI of the Permit.

The Permit condition also assumes that the Permittee will always initiate the Permit modification. This
text needs to be removed from this condition since the Ecology may also initiate a Permit modification
based on WAC 173-303-330.

Refer to Comment Number 27 regarding the overall comment to draft conditions contained in 11.Y .3.c.
Refer to Comment Number 31 that suggests Ecology add a new condition as IL.Y 3.c.i.C.

Ecology Response: Ecology, in general, disagrees with the requested action; however, we are persuaded
that some changes to the proposed permit conditions are warranted, as discussed below.

The Commenter expresses concern that, as proposed, the permit conditions do not allow for adequate
coordination of closure with other cleanup activities and may, for example, force a decision about
corrective action requirements at a closing unit before other cleanup activities are completed.

Under the permit conditions governing closure at ILJ and I1.K, two options are provided: clean closure
{(including closure to background contamination levels) or post-closure (including modified closure).
Under Condition [I.K.7, either option may be integrated with other statutory or regulatory mandated
cleanups. As part of this integration, documents, or portions of documents, developed and prepared in
accordance with those other cleanups may be incorporated into Sections III, V, or VI of the Permit to
fulfill the requirement for closure or post-closure plans; however, according to I1.1.1, even when
documents developed because of other cleanup requirements are used as closure or post-closure plans, at
completion of closure or post-closure, certifications are required.

Under existing Condition I1.J.1, completion of closure activities for all treatment, storage and disposal
units incorporated into the Permit will be documented using certifications of closure in accordance with
WAC 173-303-610(6) or certifications of completion of post-closure care in accordance with WAC 173-
303-610(11). According to WAC 173-303-610(6) certifications of completion of closure are submitted
within sixty days of completion of closure. According to WAC 173-303-610(11) certifications of
completion of post-closure care are submitted within sixty days of completion of the post-closure care
period.

When developing permit conditions for corrective action at treatment, storage and disposal units,
Ecology’s intent was to ensure that compliance with corrective action requirements was accounted for
while at the same time, preserving the flexibility already included in the closure process and avoiding
additional unnecessary administrative requirements. For these reasons, Ecology chose to account for
corrective action requirements at closing units at the very end of the closure or post-closure processes,
i.e., when the Permittee submits certifications of completion of closure or post-closure care. Because
these certifications are required regardless of the administrative mechanism used to accomplish closure,
they seem the surest way to ensure that corrective action requirements are accounted for without
imposing additional administrative requirements. Because the certifications are submitted at the very
end of the closure or post-closure process, they seem like the least intrusive point at which to account for
corrective action. Of course, when documents developed under other cleanup authorities are used to
administer the closure or post-closure process the appropriate equivalent in these other documents may
be used as the certification of completion of closure or post-closure care. For exampie, if a CERCLA
process is used, the Permittee might propose to use the application for a CERCLA delisting as a
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certification of completion of closure or post-closure care.

Ecology emphasizes that we are not intending to impose an additional document preparation burden,
only to ensure that the documents aiready required at completion of closure and post-closure
appropriately account for the corrective action status of the closing unit. The Parties have agreed that
closure of treatment, storage and disposal units will normally consider all hazardous substances
including radioactive constituents. Because of this agreement, completion of closure or post-closure
care will normally satisfy corrective action requirements and it will be a matter of simply including this
statement in the closure or post-closure certification that is already required.

In some cases, as discussed in Section 6.3 of the FFACO Action Plan, a unit might be closed without
addressing all hazardous substances. When closure activities do not address all hazardous substances,
corrective action requirements remain. To account for the remaining corrective action requirements,
Ecology anticipates that in these circumstances the certifications of closure would include
acknowledgment that corrective action requirements remain, and reference the process that will be used
to satisfy the corrective action requirements. These processes, which are likely under the auspices of
past-practice unit activities, would then be covered by proposed Conditions 11.Y.3.a and I1.Y.3.b (final
condition I1.Y.2), which generally accept both RPP and CPP cleanups approved under the FFACO as
automatically satisfying corrective action requirements,

In consideration of these comments, Ecology has made three changes to ensure that flexibility is
maintained and to clarify these conditions. First, we have modified proposed Condition IL.Y.3.c.i to
allow for an assessment of corrective action at a unit to be submitted before certification of completion
of closure or post-closure if Ecology and the Permittee agree (see final Condition I1.Y.2.c.). While we
continue to believe that certification of completion of closure or post-closure is the most appropriate and
efficient time to make corrective action determinations for closing units, we are persuaded that there
may be situations not currently anticipated where an earlier determination would be appropriate. We are
not persuaded that it is appropriate to make a determination after certification of completion of closure
or post-closure care; the completion of closure or post-closure care is a significant milestone in cleanup
of treatment, storage and disposal units. A certification documenting completion or closure or post-
closure care is already required. Ecology continues to believe that it is necessary to reflect the
corrective action status of a unit in this certification. We reiterate that, given existing agreements to
generally address all hazardous substances during closure, these certifications will generally reflect that
corrective action for the closed unit is complete.

Second, we have clarified the language to ensure that when corrective action requirements at a closed
unit will be met, using either the RPP or CPP Unit cleanup process, the conditions governing corrective
action at past-practice units apply. (l.e., to clarify that, provided corrective action at a closed unit will be
addressed using the RCRA or CERCLA past-practice unit cleanup process, the Permittee need only
reference these ongoing processes in the certification and then, in accordance with proposed Conditions
I1.Y.3.a and 11.Y.3.b (final Condition 11.Y.2), generally the approved cleanup requirements and
schedules under the FFACO will automatically satisfy corrective action requirements.) See final
Condition 11.Y .2.c.ii.

Third, we have modified proposed Conditions I1.Y .3.i and I1.Y.3.ii to allow decisions about corrective
action requirements to be incorporated into the Permit using either Permittee initiated or Agency
initiated permit modifications. (See final Condition I1.Y.2.c.iii.) We are persuaded that, in many cases,
it will be most efficient to incorporate these decisions into the Permit using the already established
process for annual permit modification.

Condition ILY.3.c.i.A. Key Comment: N/A
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Draft Permit Conditions as proposed by the Department of Ecology:

ILY.3.c.i.A. reflect that the work completed under closure and/or post-closure satisfies the requirement
for corrective action; or

Condition Impact Statement: N/A

Requested Action: Delete this condition in accordance with Comment Number 26. Alternately, revise
this condition to read: "The activities completed under closure and/or post-closure satisfies the
requirement for corrective action;”

Comment Justification: This is an editorial change to address the new condition proposed as
I1.Y.3.c.i.C and the revised language for Condition IL.Y.3.c.i.

Refer to Comment Number 27 regarding the overall comment to conditions contained in [1.Y 3.c.

Ecology Response: While Ecology fails to see a distinction between “work completed” and “activities
complete” we have made this editorial change to accommodate the Permittee. For a more substantive
discussion of the need to account for corrective action at closing treatment, storage and disposal units,
see our response to comment 28.

Condition [I.Y.3.c.i.B. Key Comment: N/A
Draft Permit Conditions as proposed by the Department of Ecology:

LY 3.c.i.B. if the work completed under closure and/or post-closure care does not satisfy corrective
action requirements, to incorporate unit-specific corrective action requirements

Condition Impact Statement: N/A

Requested Action: Delete this condition in accordance with Comment Number 26. Alternately, revise
this condition to read: "The activities completed under closure and/or post-closure care does not satisfy
corrective action requirements; or"

Comment Justification: This is an editorial change to address the new condition proposed as
I1.Y.3.c.i.C and the revised language for condition ILY .3.c.i.

Refer to Comment Number 27 regarding the overall comment to the conditions contained in ILY.3.c.

Ecology Response: Again, while Ecology fails to see a distinction between “work completed” and
“activities completed” we have made this editorial change to accommodate the Permittee. For a more
substantive discussion of the need to account for corrective action at closing treatment, storage and
disposal units, see our response to comment 28.

Condition ILY 3.c.i.C. Key Comment: N/A
(new condition)

Condition Impact Statement: These conditions found as 11.Y.3.c.i.A and [1.Y.3.C.i.B would not
provide the necessary options to ensure cost effective clean up of the Hanford Facility.

Requested Action: None if Comment Number 27 is accepted. Alternately, the Permittee requests that
Ecology add a new condition to address the option that allows deferral of the correction action decision.
The Permit condition should read: "The activities completed under closure and/or post-closure care will
be evaluated at the time the Operable Unit containing the TSD unit is addressed under the FFACO".
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Comment Justification: The Permittee has suggested this condition because conditions [.Y.3.c.i.A and
11.Y.3.C.i.B would not provide the necessary options to ensure cost effective clean up of the Hanford
Facility. Adding this option will ensure the appropriate options are available for TSD unit closure
and/or post-closure activities when the activities will be deferred to the operable unit activities.

Refer to Comment Number 27 regarding the overall comment to conditions contained in I1.Y.3.c.
Ecology Response: Ecology disagrees with the requested action as discussed below.

First, as discussed in the responses to comments 27 and 28, Ecology is not persuaded that certifications
of completion of closure or post-closure care should be accepted without, at the same time, an account
of the corrective action status of the unit. In the unlikely event that closed units have remaining
corrective action obligations Ecology continues to believe that these are properly accounted for using
the existing documentation required at completion of closure or post-closure care.

Second, as discussed in responses to comments 27 and 28, Ecology is persuaded that there may be
situations where it is appropriate to account for the corrective action status of a unit before completion
of closure or post-closure care and has made an allowance for this. Ecology has also clarified that, in
the event that corrective action at a closed (or, if the accounting is made prior to completion of closure
or post-closure care, closing) in accordance with proposed Conditions I1.Y.3.a and 11.Y.3.b (final
Condition 11.Y.2), generally the approved cleanup requirements and schedules under the FFACO will
automatically satisfy corrective action requirements. See final Condition ILY .2.c.ii.

Condition 11.Y 3.c.ii. Key Comment: Unreasonable, unfair, redundant, or
unnecessary

Draft Permit Conditions as proposed by the Department of Ecology:

I.Y.3.c.ii. On completion of the public comment period initiated by the Permittee’s request under
I1.Y 3.c.i, Ecology will make a final decision as to whether the work completed under
closure and/or post-closure care satisfies corrective action, specify any unit-specific
corrective action requirements, and incorporate the decision into this Permit in accordance
with the permit modification process of WAC 173-303-830.

Condition Impact Statement: This condition would impose an inefficient permitting methodology and
result in additional costs to the Permittee without benefit to human health and the environment.

Requested Action: Delete this condition in accordance with Comment Number 27. Alternately, revise
this condition to read: "At the appropriate time agreed to by the Permittee, the Department will
determine whether closure and/or post-closure care activities performed in accordance with Part 111, V,
or VI of this Permit satisfy corrective action and whether the Department will specify any unit-specific
corrective action requirements. If the Department determines that the activities completed under closure
and/or post-closure care satisfies corrective action, the Department will incorporate the determination
into this Permit in accordance with the permit modification process of WAC 173-303-830",
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Comment Justification: The revised text will provide the most efficient way to document corrective
action decistons for TSD units in the Permit. The language provides the necessary flexibility to address
the unique circumstances that can arise in closing Hanford Facility TSD units.

This condition also assumes that the Permittee will always initiate the Permit modification. This text
needs to be removed from this condition since Ecology may also initiate a Permit modification based on
WAC 173-303-830.

Refer to Comment Number 27 regarding the overall comment to these conditions contained in 11.Y 3.c.

Ecology Response: Ecology disagrees with the requested action. As discussed in our responses to
comments 27 and 28 we continue to believe that it is appropriate to account for corrective action at
closing treatment, storage and disposal units and, given that closure and post-closure certifications are
already required under the Permit, we are not persuaded that including the corrective action status of a
unit in these documents creates an undue burden. As discussed in our response to comment 28, we are
persuaded that in many cases it will be most efficient to use the already established process for annual
permit modification. See final Condition I1.Y.2.c.iii.

Condition [1.Y .3 .d. Key Comment: Conflicts with CERCLA, the FFACQ, or the
(including I1.Y.3.d.i. through Permit (HSWA Portion)
IL.Y.3.d.iit)

Draft Permit Conditions as proposed by the Department of Ecology:

ILY.3.d. Notwithstanding any other condition in this Permit, Ecology may directly exercise any
administrative or judicial remedy under the following circumstances:

I1.Y.3.d.i. Any discharge or release of dangerous waste or dangerous constituents which is not
addressed by the FFACO, as amended,

I1.Y.3.d.ii. Discovery of new information regarding dangerous constituents or dangerous waste
management, including but not limited to, information about releases of dangerous waste or
dangerous constituents which are not addressed under the FFACO, as amended; or,

I1.Y.3.d.ili. A determination that action beyond the terms of the FFACQO, as amended, is necessary to
abate an imminent and substantial endangerment to the public health or welfare or to the
environment.

Condition Impact Statement: DOE would have to accept the authority asserted in these 'reservations'
to the denigration of any authority, rights and privileges that DOE might otherwise assert.

Requested Action: Delete these conditions.

Comment Justification: These conditions assert a number of 'reservations of rights' by Ecology. In
various conversations with Ecology employees, the employees asserted that these reservations are
equivalent to reservations in the FFACO. While the conditions might mirror provisions in the FFACO,
these reservations are not identical in import or scope. Reservations in the FFACO are asserted to
ensure that concessions and watvers that are explicit or implied in other provisions of that agreement are
not understood to go beyond defined boundaries. Those boundaries limit the zone of agreement among
the Tri-Parties. However, in the Permit these define the positive scope of Ecology’s asserted sole
authority, covering all matters within the Permit and going beyond it. These reservations do not
acknowledge counterpart reservations of rights and authorities of DOE or EPA. Most important, by
accepting this Permit, DOE would have to accept the authority asserted in these 'reservations’ to the
denigration of any authority, rights and privileges that DOE might otherwise assert.

Ecology Response: Ecology disagrees with the requested action. Reiterating Ecology’s reservations of
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rights from the FFACO in the Permit without reiteration of the reservations of the other Parties does not
compel the Permittee to accept Ecology’s assertions in full as a precondition of receiving the Permit or
constitute a waiver of defenses. For any specific action taken by Ecology, the Permittee would retain
applicable appeals and defenses. The reservation of rights simply ensures that, given the permit shield
language at WAC 173-303-810(8)(a) and considering our decision to rely, in the Permit, on work
developed and carried out under the FFACO, Ecology will retain the ability to exercise the rights it
reserved under the FFACQ.

Condition: 1LY .4.a. U.S. Ecology Key Comment: Conflicts with CERCLA, the FFACO, or the
(including Conditions I1.Y .4.a.i. Permit (HSWA Portion); unreasonable, unfair, redundant, or
through 1LY .4.a.ii.) unnecessary; creates potential conflict with EPA requirements

Draft Permit Conditions as proposed by the Department of Ecology:

ILY4.a.1. The following solid waste management units are not covered by the FFACOQ, as
amended, and require investigation to determine whether releases of dangerous waste or
dangerous constituents that warrant corrective action have occurred or are occurring.

ILY4.aiA  US Ecology, Inc.,, SWMU | Chemical Trench.
I.Y4ai1B  US Ecology, Inc.,, SWMU 2-13: Low-level radioactive waste trenches | through 11A.
[1.4Y.a.1C US Ecology, Inc., Underground resin tank.

11.4.Y a.ii Selected solid waste management units identified in Condition I1.Y .4.a.i are currently
being investigated by US Ecology in accordance with the Comprehensive Investigation
US Ecology — Hanford Operations Work plan. US Ecology will submit to Ecology a
written report on the findings of the investigation. The report will help Ecology
determine whether, based on site specific conditions, additional work is needed to
investigate or clean up the solid waste management untts identified in Condition
1Y 4a.i

IL.Y 4.a.iii Following receipt of the written report, or within one year of the effective date of the
Permit Condition, whichever is earlier, Ecology will make a tentative decision as to
whether additional investigation or cleanup is necessary to protect human health or the
environment for the solid waste management units identified in WAC 173-303-840(10).
Following the associated public comment period, and consideration of any public
comments received during the public comment period, Ecology will publish as final
permit conditions under WAC 173-303-840(8) either:

I1.Y4.a11i.A a decision that corrective action is not necessary to protect human health or the
environment;

11.Y.4.a.iii.B an extension to the schedule established under 1I1.Y .a.iii; or,
I1.Y.4.a.iii.C a decision that corrective action is necessary to protect human health or the environment.

[I.YA4a.iv If Ecology decides under Condition I1.Y .a.iii that corrective action is necessary to protect
human health or the environment, within one hundred eighty (180) day of the effective
date of this decision, the Permittee must submit, for Ecology review and approval, a plan
to conduct corrective action in accordance with Condition I1.Y 4.a.1. Approved
corrective action plans will be incorporated into this Permit in accordance with the
permit modification procedures of WAC 173-303-830.

Condition Impact Statements: This section improperly imposes potential cleanup actions and cost on
the Federal government for actions taken wholly by an entity and/or persons controlled and regulated by
the State of Washington under the State of Washington’s lease to US Ecology and the Washington State
Department of Health Radioactive Materials Licensing Division.
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Requested Action: Delete these conditions. Alternatively, include within the definition of SWMU, a
footnote or statement stating: "To the extent that lease property is controlled by the State of Washington
and regulated by Departments within the State of Washington responsible for radicactive materials
licensing, this definition and Permit section on Corrective Action does not apply”.

Comment Justification: The State of Washington leased a 100 acre parcel of land from the DOE to
establish a commercial radioactive waste disposal site for 99 years. The State subsequently leased the
property to US Ecology, Inc. and is the controlling landiord of US Ecology, Inc. Before leasing to the
State, the land was pristine with no known contamination. In addition, US Ecology, Inc. maintains a
license with the State of Washington Radioactive Materials Licensing Division that includes provisions
for closure of their site in accordance with a Facility Closure and Stabilization Plan ('Closure Plan').
The US Ecology, Inc, Closure Plan is independent of any closure plan or responsibility of DOE for the
Hanford Facility. The site-specific permitting and closure processes specified in the US Ecology, Inc.,
radioactive materials licenses (licenses created pursuant to the AEA) should take precedence over an
investigation of corrective action SWMUs undertaken in accordance with RCRA Section 3004(u). Any
cleanup requirements related to SWMUs on the US Ecology, Inc., site should be incorporated into the
US Ecology, Inc., Closure Plan through the radioactive materials licensing processes performed by the
State of Washington or through Washington State’s MTCA.

Despite these facts, Ecology, following EPA’s lead, included the 100-acre parcel as part of the 'facility’
merely because of the DOE’s ownership of the bare legal titte. This position is contrary to the definition
of 'facility’ in 40 CFR 260.10 and WAC 173-303-040 and EPA’s/Ecology’s before interpretation of that

definition.

When EPA included the 100-acre parcel as part of the 'facility' in the 1994 Permit, HSWA Portion, DOE
appealed the condition. The parties stayed the condition until Washington State received authority to
administer the RCRA Corrective Action program from EPA. Authority has been delegated. Presently,
Ecology is attempting to reserve RCRA corrective action authority over certain land units on the

US Ecology, Inc. site based on Washington State investigating the US Ecology, Inc., SWMUSs pursuant
to an action independent of DOE. Then as now the application of the definition of 'facility’ under

40 CFR 260.10 and WAC 173-303-040 to Federal lands that are subject to a lease is an important policy
consideration, that EPA has recognized since at least 1985, but which EPA has never resolved. Neither
is there clear guidance from Ecology on the issue.

The definition of facility for corrective action purposes requires more than mere ownership.

US Ecology, Inc., should be included in the Permit only if it is part of the same 'facility’. The Federal
and State hazardous waste management definitions for facility are the same. Like the Federal definition,
under WAC 173-303-040 'facility’ has two definitions. For permitting, there is a narrower definition
that includes all contiguous land, and structures, appurtenances, and improvements on the land used for
recycling, reusing, reclaiming, transferring, storing, treating, or disposing of dangerous waste. For the
purposes of implementing corrective action imposed pursuant to WAC 173-303-646(2) or (3), the term
facility has the meaning that follows. "All contiguous property under the control of an owner or
operator seeking or required to have a permit under the provisions of 70.105 RCW or chapter 173-303
WAC, including the definition of RCW 70. 105D.020(3)*" (Emphasis added).

In creating the regulations, Ecology could have referred to all contiguous property "owned by the owner
or operator”, but did not do so. Instead, it used the term "under the control" of the permit secker. The
same term appears in the EPA definition of 'facility’ for the purposes of corrective actions. Under

2 WAC 173-303-040 definition incorrectly cites the Model Toxic Control Act definition of facility as RCW 70.105D(3). The
citation should be RCW 70.105D(4). Their facility has two definitions: (a) refers to types of structures and (b) refers to any
site or area where hazardous substances have been placed or otherwise become located.
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40 CFR 260.10, 'facility' also has two definitions. For permitting there is a narrower definition that
inctudes all contiguous property used for TSD of hazardous waste. But, for the purposes of
implementing corrective action, 'facility’ means "all contiguous property under the control of the owner
or operator seeking a permit".

EPA recognized early on this definition created particular issues for Federal facilities, especially where
the Federal agency does not hold unencumbered title to all contiguous property. In the July 15, 1985
preamble to EPA’s Final Codification Rule, EPA stated that the "extent to which the previously
interpretation applies to Federal facilities raises legal and policy issues that the agency has not yet
resolved”. 50 Fed. Reg. 28,712. EPA pledged in 1985 to use its best efforts to resolve these issues "in
the next 60 days". These are still unresolved over 14 years iater.

On March 5, 1986, EPA published a Notice of Policy, 51 Fed. Reg. 7722, and Notice of Intent to
Propose Rules, 51 Fed. Reg. 7723, concerning the application of the definition of 'facility’ to Federal
facilities. The latter Notice discussed the issue of Federal lands in which other parties held leases or
other rights. Federal agencies had questioned whether Federal lands would be considered the owners of
all adjacent property, including such leased parcels, and thus be subject to broad corrective action
requirements. EPA stated that it intended to propose a rule to recognize different 'principal owners' for
purposes of defining the facility boundary. EPA stated:

To determine whether a private party on Federal ands should be treated as a 'principal owner’,
EPA might consider factors such as the degree of control the Federal agency exercises over the
private party’s actions, or the amount of benefit the agency derives from the private party’s
waste management operation.

51 Fed. Reg. 7723. Until a final rule was adopted, EPA stated that it would address this issue on a case-
by-case basis. 51 Fed. Reg. 7724. But EPA did not propose a rule on this issue. In the 1994 Permit,
HSWA Portion, EPA completely reversed its position. In its Response to Comments EPA stated:

EPA believes that property ownership alone, in the context of corrective action for contiguous
property at a Federal facility is the requisite degree of 'control’ required to assert RCRA Section
3004(u) corrective action authority.

The EPA Response to Comments, (August 29, 1994) assertion is incorrect for several reasons:

It is contrary to the language of the regulation. If property ownership alone equals 'control’, the
regulation could have simply used the concept of 'ownership' to define the facility, as it does in the
definition of ‘onsite’. 40 CFR 260.10. EPA’s 1994 response interpretation robs 'under the control' of its
normal meaning and alters the meaning of the regulation.

If EPA’s 1994 response interpretation is correct, the published Notice of Intent is meaningless. A
Federal agency that owns bare legal title to property, always would have to include it as part of the
facility for corrective action. It would not matter if the land were leased, nor what 'degree of control' the
Federal government actually exercised.

Clearly bare legal title cannot automatically convey 'control'. The terms of a long-term lease might
greatly limit what the owner can do on the leased property. In fact, at law a tenant is entitled to quiet
enjoyment of property as against the landlord. See 49 Am. Jur. 2d Landlord and Tenant 280, 336.

EPA’s unpublished guidance, OSWER No. 9502.00-2 (April 18, 1986), does not address the issue of
control of leased land. It focuses only on title. EPA cannot have intended this unpublished directive to
reverse the position it had taken in its published Notice of Intent just the month before. Likewise, such a
blanket approach contradicts the case-by-case review it had just publicly stated it wouid undertake in the
Notice of Intent. The application of the definition of 'facility' to Federal lands subject to lease is thus a
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important policy consideration that EPA has recognized since the HSWA rules were promulgated, but
which have been 'on hold' since 1986.

Regulating agencies should examine actual control exercised by DOE over leased lands.

Like EPA, Ecology also included the 100-acre parcel as part of the facility on the grounds that it is
'under the control' of DOE. This was a clearly erroneous finding of fact, because the phrase 'under the
control' has been interpreted to require actual exercise of control; but DOE exercises no actual control
over the parcel.

EPA previously has asserted in its Response to Comments on page 55-57 that DOE had sufficient rights
under the terms of the lease to US Ecology, Inc. to exercise control. This conclusion is based mainly on
the provisions that reserve to DOE the right of access to the site for all reasonable Amendments to the
Sublease. Actually, the structure of the agreement contemplates that the State or its sublessee will care
for and maintain the property, and that the DOE acting under its reserved rights will not carry out such
activities.

EPA has faced when the issue of determining when contractual rights give a party 'control' in another
context. In the CERCLA Lender Liability Rule, EPA was defining the level of 'participation in
management' necessary to establish ownership by a security interest holder. EPA there determined that
participation in management "does not include the mere capacity to influence, or ability to influence, or
unexercised right to control facility operations” 40 CFR 300.1100(c)(1). EPA there reasoned that
unexercised contractual rights do not constitute control. While that rule was later vacated as beyond
EPA’s delegated powers under CERCLA, its rationale was sound and should apply here.

EPA also ignored another factor cited in its 1986 Notice of Intent, the "amount of benefit the agency
derives" from the activity on the leased premises. Here DOE derives no benefit at all from the

US Ecology, Inc. activities. The original lease with the State of Washington commenced in 1964 and
fixed rent at $600 per year for 99 years. The sublease to US Ecology, Inc.’s predecessor was not
executed until 1976, and all rent and other payments under it flow to the State. Applying this factor, it
would be inequitable to treat DOE as controlling the US Ecology, Inc. site and thereby be required to
include it in the Permit for the purposes of corrective action.

Under the terms of Condition I[1.Y .4.a.iv, the Permittee, DOE, would be required to take corrective
actions for SWMUSs for which it is not responsible and has no privity of contract, lease, license or right
to control other than by mere land ownership. US Ecology, Inc., lessee and licensee to the State of
Washington, has no privity of contract with the DOE. The control of US Ecology, Inc. is at the hand of
the State of Washington through a lease, radioactive materials license, and environmental regulations,
such as, the MTCA. There is no contractual mechanism by which DOE can force participation of US
Ecology, Inc., in any corrective action. DOE would have to persuade the State of Washington to take
action against the State’s lessee, licensee.

As a policy matter, it is inappropriate to require DOE to take responsibility for, or come onto a site that
has been independently regulated for the purpose of protection of public health, safety and the
environment by a license issued pursuant to the AEA, as amended, in an agreement by the Washington
State Department of Health. Imposition of corrective action responsibilities for such a licensed facility
on the DOE, who is not a party to the licensed activity and does not control the activity, is inappropriate
from both legal and policy standpoints. EPA and Ecology could not expect any corrective action
imposed could take place in a timely and effective way.

EPA and Ecology should recognize that US Ecology, Inc., is not 'under the control' of the Hanford
Facility for which DOE is responsible and should exclude it from the Permit conditions for purposes of
corrective action. In the altemnative, if Ecology is looking for a responsible party, it should look to the
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State of Washington whereby, the State of Washington becomes a Permittee to the Corrective Action
Portion of the Permit responsible for any required future corrective actions at the US Ecology, Inc., site.
To the extent there is any issue of contamination at the US Ecology, Inc.; facility; EPA and Ecology
have ample authority under CERCLA and MTCA, as well as under the US Ecology, Inc. Radioactive
Materials License to require cleanup by the State of Washington lessee. EPA and Ecology should not
force this property into an inappropriate RCRA corrective action pigeonhole. Refer to Comment
Justification for Comment Number 12, the definition of SWMU also applies.

Ecology Response: Ecology disagrees with the requested action as discussed below.

EPA and Ecology have made clear that, because the US Ecology site is contiguous to the Hanford
Facility (indeed it is surrounded by it) and owned by the USDOE, it is within the meaning of the
definition of Facility for purposes of corrective action. As the Commenter points out, EPA has, on a
number of occasions requested comment, or ventured proposals to address, the definition of Facility for
corrective action differently, at Federal Facilities specifically, and at private facilities where an owner
leases land to un-related operators (e.g., as ofien happens at industrial parks). However, in the absence
of a final action on the part of EPA, the Agency has made clear that it considers leased lands to be
“under the control” of the owner/ operator for purposes of corrective action and that the Federal Agency
owning these lands may be responsible for corrective action. (See, e.g., 61 FR 19442 /3 (May 1, 1996),
55 FR 30808 /2 (July 27, 1990); 64 FR 54606/3 and 54607 (October 7, 1999), and, addressing the
issues raised in the March 5, 1986, Federal Register notices directly, OSWER Directive 9502.00-2
(April 18, 1986).) EPA Region 10 has made it clear that it expects Ecology to implement the definition
of Facility for purposes of corrective action in a way that is consistent with current Federal guidance.

Ecology is not unsympathetic to the argument that cleanup at the US Ecology site should be primarily
the responsibility of US Ecology Inc., and carried out using the ongoing closure process administered by
the Washington State Department of Heath. We must, however, operate within the confines of our
authorized corrective action program and EPA Region 10°s guidance on the definition of Facility for
purposes of corrective action. In an attempt to balance the conflicting views about cleanup of the US
Ecology site, we have delayed a decision about the site-specific requirements for corrective action at the
US Ecology site until after the ongoing investigation of the site is complete. Ecology has participated
actively in the ongoing investigation of the US Ecology site and has worked closely with the

Department of Health on the investigation requirements. Following completion of the investigation, it
may be appropriate for Ecology to determine that no corrective action is necessary at the US Ecology
site. Alternatively, Ecology might further postpone the decision about site-specific requirements for
corrective action at the US Ecology site until after further investigation or remedial action that might be
directed by the Department of Health. Based on our current knowledge of the US Ecology site and the
ongoing investigation, we consider it very unlikely that the USDOE will be required to take any action
under the Permit at US Ecology. We cannot, however, at this time remove the US Ecology site from the
definition of Facility for purposes of corrective action, or make a final decision about site-specific
corrective action requirements at the US Ecology site. We understand that expecting the USDOE to
implement a cleanup action at the US Ecology site is anathema to both the USDOE and US Ecology.
We are committed to continuing to work with the Commenter, US Ecology, EPA and the Department of
Health to resolve cleanup issues at the US Ecology site to the satisfaction of all parties.

In developing the proposed permit conditions, our intent was to mimic the standing arrangement
between the Permittee and EPA Region 10 to delay any argument about corrective action jurisdiction at
US Ecology, and to delay enforcement of corrective action requirements at US Ecology against the
USDOE, until after a decision is made about the need (or lack of need) for specific corrective action
activities at the US Ecology site. At a minimum, this decision cannot be made until after completion of
the ongoing investigation of the US Ecology site, referenced above. We are persuaded that the permit
conditions for US Ecology should be clarified to more explicitly reflect this intent, and we have made
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appropriate modifications by removing language that might have been read as establishing a requirement
for the USDOE to immediately begin investigating solid waste management units at the US Ecology
site. These changes to not modify the substance of the proposed permit conditions.

Condition 11.Y .4.b. Key Comment: Conflicts with CERCLA, the FFACO, or the
Newly Identified Solid Waste Permit (HSWA Portion); unreasonable, unfair, redundant, or
Management Units and Newly unnecessary

Identified Releases of Dangerous
Waste or Dangerous Constituents

Draft Permit Conditions as proposed by the Department of Ecology: The Permittee must notify
Ecology of all newly-identified solid waste management units and all newly-identified significant
releases of dangerous wastes or dangerous constituents at the Facility. For purposes of this Condition, a
"newly-identified" solid waste management unit and a "newly-identified" significant release of
dangerous waste or dangerous constituents is a unit or significant release not identified in the FFACO,
as amended, on the effective date of this Permit and not identified by Condition I1.Y .4.a. Notification to
Ecology must be in writing and must occur no more than thirty calendar days after the date of discovery.
At a minimum, notification must include the information listed in WAC 173-303-806(4)(a)(xxiii) and
WAC 173-303-806(4)(a)(xxiv).

Condition Impact Statement: This condition would create a redundant notification requirement
inconsistent with provisions agreed to in the FFACO.

Requested Action: Revise the Permit condition to read: "The Permittee must notify Ecology of all
newly-identified solid waste management units and all newly-identified significant releases of
dangerous wastes or dangerous constituents at the Facility. For purposes of this Condition, a 'newly-
identified' solid waste management unit or a 'newly-identified' significant release of dangerous waste or
dangerous constituents is a unit or significant release not identified in the FFACO, as amended, on the
effective date of this Permit and not identified by Condition IL.Y.4.a. Notification to Ecology shall be
accomplished by entry of the unit or release into the Waste Information Data System required by the
FFACO".

Comment Justification: Section 3.5 of the FFACO Action Plan establishes the Waste Information Data
System (WIDS) as the database for maintaining information on waste management units (including
unplanned release sites). Ecology personnel have been directly involved in the development of
procedures, pursuant to the FFACO, for entering new sites into the WIDS. Ecology already has
electronic access to the entire WIDS database. The draft Permit condition represents a redundant
reporting requirement that would be costly and administratively burdensome with no attendant benefit.

Ecology Response: Ecology disagrees with the requested action as discussed below.

Adding newly identified solid waste management units and areas of concern to the Waste Information
Data System does not ensure that Ecology is given all the information required by WAC 173-303-
806(4)(a)(xxiil) and WAC 173-303-806(4)(a)(xxiv). We are persuaded that, in most cases, it 1
appropriate to allow this additional information to be submitted to Ecology on an annual basis.
Therefore, we have changed the proposed permit condition (final Condition ILY.3.b.) to read: “The
Permittee must notify Ecology of all newly-identified solid waste management units and all newly-
identified areas of concern at the Facility. For purposes of this Condition, a ‘newly-identified’ solid
waste management unit or a ‘newly-identified’ area of concern is a unit or area not identified in the
FFACO, as amended, on the effective date of this Condition and not identified by Condition IL.Y 3 a.
Notification o Ecology must be in writing and must include, for each newly identified unit or area, the
information required by WAC 173-303-806(4)a)(xxiii) and WAC 173-303-806(4)(a)(xxiv).
Notification to Ecology must occur at least once every calendar year no later than December 31, and
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must include all units and areas newly identified since the last notification. If a newly identified unit or
area may present an imminent and substantial endangerment to human health or the environment,
notification must occur within five days of identification of the unit or area. If information required by
WAC 173-303-806(4)(a)(xxiii) or WAC 173-303-806(4)(a)(xxiv) is already included in the Waste
Information Data System, it may be incorporated by reference into the required notification.” Note also
that we have elected to use the term “area of concern” which is a defined term under the proposed
permit conditions, rather than the language “significant releases.” We believe the term area of concern
is less ambiguous and that its use will streamline implementation of this condition. See final permits
Condition ILY .3.b.

Condition IL.Y.5 Key Comment Conflicts with CERCLA, the FFACO, or the
Permit (HSWA Portion), exceeds regulatory authority,
unreasonable, unfair, redundant, or unnecessary, creates
potential conflict with EPA requirements

Draft Permit Conditions as proposed by the Department of Ecology: Within one hundred and eighty
(180) days after the effective date of this Permit Condition, the Permittee must submit to Ecology for
review and approval, completed "documentation of environmental indicator determination” forms in
accordance with the February 5, 1999 environmental indicator guidance issued by the

U.S. Environmental Protection Agency and, as requested by Ecology, any additional information or
analysis necessary to support environmental indicator determinations. Following review of the
Permittee’s submittal, Ecology will make the final environmenta! indicator determination for the Facility
and will notify the Permittee, in writing, of the determination and record the determination in the RCRA
Information System (RCRIS) Database. Following Ecology’s environmental indicator determination,
the Permittee must notify Ecology, in writing, any time he / she believes the environmental indicator
determination for the facility has changed (e.g., changed from an [N, insufficient information, to a YES,
environmental indicator achieved) and must update the "documentation of environmental indicator
determination” forms to reflect new information and cleanup progress at least once every two years.

Condition Impact Statement: This condition will require additional reporting not currently budgeted
for planned cleanup.

Requested Action: Delete this condition.

Comment Justification: This condition tasks DOE as a Permittee to provide information sought by
EPA (as opposed to Ecology), information whose sole purpose is to measure EPA’s corrective action
program against national goals set internally by EPA. This program, while in fulfillment of a mandate
from Congress to show measurable progress, is a mandate levied on EPA, not on any permit holder, and
certainly not on CERCLA facility owners such as DOE. There is no law or regulation that places on
DOE or its contractors a duty to gather and format information in the manner being sought by EPA.
This condition places enforceable requirements on DOE and the contractors without a regulatory basis.

Ecology Response: Ecology disagrees with the Commenter’s arguments but, for reasons discussed
below, has taken the requested action.

The proposed condition requires the Permittee to report on the corrective action status of the Facility
relative to ongoing risks to human health and ongoing migration of contaminated ground water. These
reports will allow Ecology (and EPA) to assess whether the Federal environmental indicators for
corrective action and CERCLA cleanups have been met at the Facility and, more importantly, to assess
whether human health is protected at the Facility and whether contaminated ground water is migrating at
the Facility.

The Commenter asserts that this condition “conflicts with CERCLA, the FFACO, or the HWSA portion
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of the permit, that it exceeds regulatory authority, that it is unreasonable, unfair, redundant or
unnecessary, and that it creates potential conflict with EPA requirements.” In the comment justification,
however, the Commenter offers no information or explanation as to how the proposed permit condition
conflicts with CERCLA or the FFACO, or how it creates a potential conflict with EPA requirements or
with the HSWA portion of the Permit. The Commenter focuses on his/her belief that this reporting is
properly and exclusively the responsibility of EPA and/or Ecology, and that there is no basis in
regulation for requiring the Permittee to report on corrective action progress at a facility and to format
the report in the specified manner.

Ecology disagrees. In implementation of the corrective action program, Ecology routinely requires
reports on corrective action progress. Likewise, EPA routinely requires reports on corrective action
progress.

Neither the State nor the Federal governments have published detailed regulations establishing a process
for implementation of corrective action. Regulations that establish the scope of corrective action
requirements (generally, all releases at and from a facility) and a performance standard that all
comrective actions must meet (protection of human health and the environment). The site-specific details
of corrective action, such as how an investigation is to be conducted, how remedial alternatives are to be
evaluated, how cleanup standards are set or specify cleanup actions are chosen as necessary to protect
human health and the environment; in the absence of detailed regulations, these decisions are typically
informed by guidance.

Using the Commenter's argument that, without a specific regulatory requirement, Ecology cannot
impose reporting requirements as part of implementing the corrective action program, Ecology wouid
similarly be unable to require RCRA Facility Assessments, reports of RCRA Facility Investigations,
alternative analyses, or reports on construction and progress as remedies are implemented. This position
is not supported by existing agreements, including the FFACO, in which the Permittee agreed to
provide, among other reports, RFAs and reports of facility investigations. '

It seems, then, that the Commenter does not object to reporting requirements per se, but, rather to
reporting this information on environmental progress at the Facility in the requested format.

Guidance on implementation of environmental indicators is still emerging at the Federal level.

However, even now, some things are clear. First, EPA expects state agencies to report on environmental
progress in the corrective action program using the corrective action environmental indicators. Second,
the environmental indicators for corrective action must be reported for Federal Facilities. Third,
environmental indicators for corrective action will also be used to report, in part, environmental progress
at facilities being cleaned up under CERCLA. And, fourth, the environmental indicator assessments are
“facility-wide,” that is, they must consider the entire facility for purposes of corrective action.

In considering how best to administer the environmental indicators at Hanford, Ecology considered
especially this facility-wide requirement. Because of the large size of the Hanford Facility, the many
releases and potential releases and the work sharing agreements between Ecology and EPA, it is likely
that there is no single person in either agency who will have the type of first-hand knowledge necessary
to document environmental indicators assessments for the entire Facility. We also considered the nature
of the environmental indicators. The two indicators are: current human exposures under control and
migration of contaminated ground water under control. These are basic statements of the environmental
conditions at a facility and, we believe, properly within the range of information facility
owners/operators should know to ensure protection of human health and the environment. And, we
considered that the environmental indicators are meant to be real-time reflections of conditions at a
facility and the need, therefore, to update the indicator information as conditions at a facility change
over time.
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We continue to believe that it is reasonable, and necessary to protect human health and the environment,
for the Permittee to understand environmental conditions at the Facility, including to understand

whether unacceptable risks to humans and migration of contaminated ground water are under control.
We also continue to believe that it is reasonable to expect the Permittee to report on these environmental
conditions. However, we understand that EPA and the other Federal Agencies and Departments, at the
National level, are discussing implementation of the Federal environmental indicators at Federal
Facilities with a view towards establishing environmental indicator policy. In addition, during
discussions with the USDOE/RL about the proposed environmental indicator permit conditions, we
were assured that the USDOE/RL would provide timely information about unacceptable human
exposures and migration of contaminated ground water, even if provision of such information were not a
permit requirement. Therefore, at this time, we have decided to request information on environmental
indicators informally (i.e., without corresponding permit conditions). If our informal request results in
provision of adequate information, we may consider continuing to track and obtain environmental
indicator information informally. If we do not receive adequate or timely information, or if Federal
environmental indicator policy recommends including environmental indicator conditions in permits, we
may choose to initiate a permit modification to establish conditions requiring the Permittee to report
environmental indicator information.

Comments on proposed Corrective Action Applicability Matrix, Permit Applicability Matrix

37. Each Page: PartI through Part VI Footnotes Key Comment: N/A

Draft Permit conditions as proposed by the Department of Ecology: The Department of Ecology
omitted footnotes from all pages of the Permit Applicability Matrix. The Department of Ecology also
added a superscript to Part [1.A through VI.

Condition Impact Statement: Removing the footnotes provides the public with incomplete
information on the categories that the Permit applies. Adding the superscript to Part IL.A through VI
incorrectly represents the Permit Applicability Matrix because the superscript 'footnotes' only apply to
Part I Permit Conditions.

Requested Action: Remove superscripts from Part I1.A through Part VI, and restore the footnotes to
each page as in previous revisions for the Permit as follows:

Part I requires footnote:
CATEGORIES ARE DEFINED AS FOLLOWS:

A. Leased Land E. TSD Unit Closures (in Part V)
B. North Slope and ALE F. TSD Operating Units (in Part III}
C. Interim Status TSD Units G. TSD Units in Post closure/Modified Closure (in Part VI)

D. Areas Between TSDs (excluding A and B)
* Condition applies to this category, as modified by applicable footnotes and qualifiers

' For Category B, Part I Conditions only apply if future TSD activities are begun on the North Slope
or ALE.

? ~ For Category C, all Part I Conditions apply to activities subject to Conditions I1.U. and ILV.

?_ For Category D, Part I Conditions only apply to activities subject to Conditions [LA., I1.C., LD 4.,
IL.G., ILL,ILL.3,, ILO, [1.Q,, IL.S., ILT,, and ILX.

Part II through VI footnote:

CATEGORIES ARE DEFINED AS FOLLOWS:
A. Leased Land E. TSD Unit Closures (in Part V)
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B. North Slope and ALE F. TSD Operating Units (in Part I11)

C. Interim Status TSD Units G. TSD Units in Post closure/Modified Closure {in Part VI)
D. Areas Between TSDs (excluding A and B)

* Condition applies to this category, as modified by applicable footnotes and qualifiers

Comment Justification: The superscripts and footnotes were omitted in error. The superscripts only

apply to Part I; and do not apply to Parts Il through VI. The footnote information on the Categories is
needed to define applicability of the Permit to Hanford Facility activities.

Ecology Response: Ecology agrees with the requested action, the superscripts and footnotes have been
returned to the Applicability Matrix as requested.

Page 9, Part ILY. Key Comment: exceeds regulatory
authority

Draft Permit conditions as proposed by the Department of Ecology: A (*) denoting that this
Condition and its sub-conditions apply to interim status TSD units has been added to the table.

Condition Impact Statement: This change would assign applicability of final status corrective actions
to interim status TSD units.

Requested Action: Remove designation (*) for category "C".

Comment Justification: Final status standards are not applicable to interim status TSD units in
accordance with WAC 173-303-400. Corrective Action considerations will be addressed for these TSD
units in Parts 11, V, or VL.

Ecology Response: Ecology disagrees with the requested action as discussed below.

Dangerous waste treatment, storage and disposal units, whether operating under interim status,
operating under a permit, closed or closing, are solid waste management units and are subject to
corrective action. While the specific operating {or closure or post-closure care) conditions for these
units may be specified in Parts III, V, or VI of the Permit, we continue to believe that it is appropriate to
establish the general conditions governing corrective action now, and to immediately apply the general
conditions to all ongoing corrective action work (i.e., to apply them to corrective action work that has
been included in the Permit and to corrective action work that is occurring at units that have not yet
been incorporated into the Permit and continue to operate under interim status). This is analogous to
the approach Ecology used when establishing Permit requirements for closure and post-closure.

Page 9, Part I1.Y 4.a Key Comment: exceeds regulatory
authority

Draft Permit conditions as proposed by the Department of Ecology: A (*) denoting that this
Condition and its sub-conditions apply to interim status TSD units, areas between units, final status
units, closure units, and post-closure units has been added to the table.

Condition Impact Statement: This change would assign applicability of actions to be taken at the
disposal site leased to the Department of Ecology to interim status TSD units, areas between units, and
other Hanford Site units.

Requested Action: Delete this condition and associated line item in the applicability matrix. If the
comment to delete is not accepted, remove designation (*) for category "C", "D", "E", "F", and "G".

Comment Justification: The Department of Energy disagrees with the inclusion of the US Ecology,
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Inc. disposal site in the Permit (refer to comment on proposed Condition 11.Y .4.a. elsewhere in this
comment package.) Final status standards are not applicable to interim status TSD units, in accordance
with WAC 173-303-400. It is clear from the language in Condition I1.Y .4.a. and its sub-conditions that
the actions to be taken pertain only to the US Ecology site leased to the State of Washington.
Corrective Action considerations, if any are required, would be addressed in Part [V as described in the
draft modification to the Introduction and elsewhere in the proposed modification. Any resulting
effects on other parts of the Hanford Site would be expressed as a part of that set of conditions, and not
as part of Part Il Conditions.

Ecology Response: Ecology disagrees with the requested action. As discussed in our responses to
comment number 10, the portion of the Hanford Facility that the USDOE leases to US Ecology Inc., is
properly within the meaning of “Facility” for purposes of corrective action.

Page 10, Part I11.8.A Key Comment: N/A

Draft Permit conditions as proposed by the Department of Ecology: Central Waste Complex
(CWC) Facility Compliance with Approved Permit Application.

Condition Impact Statement: An incorrect TSD unit title will lead to confusion regarding
applicability of the Permit.

Requested Action: Change title of TSD unit to "Central Waste Complex".

Comment Justification: The Department of Ecology has added a line item to the table with a title for
the Central Waste Complex TSD unit inconsistent with Part [Tl and Attachment 27.

Ecology Response: As discussed in the introduction to this Responsiveness Summary, Ecology will
respond to comments regarding the Central Waste Complex as part of the Modification E
Responsiveness Summary.

Page 12, Part IV Key Comment: exceeds regulatory
authority

Draft Permit conditions as proposed by the Department of Ecology: Asterisks (*) denoting that this
Condition applies to leased land, ALE and the North Slope, interim status TSD units, areas between
units, final status operational units, units undergoing closure, and units in post-closure have been added
to the table.

Condition Impact Statement: This change would appear to assign blanket applicability of final status
corrective actions specified in Part IV to interim status TSD units and Facility-wide.

Requested Action: Remove designation (*) for all categories.

Comment Justification: Final status standards are not applicable to interim status TSD units in
accordance with WAC 173-303-400. Corrective Action considerations will be addressed for these TSD
units in Parts I1, V, or V1. It is confusing to imply that all corrective actions named in Part IV
conditions apply site-wide. This row should be left blank, and applicability noted for each individual
set of corrective action units. This would be consistent with the way applicability is described for units
incorporated in Parts 111, V, and VI of the Permit and would reduce confusion.

Ecology Response: Ecology disagrees with the requested action as discussed below.

As discussed in our response to comment number 10, the US Ecology site, the ALE and the North
Slope are all properly included in the definition of Facility for purposes of corrective action. As
discussed in our response to comment 38, we continue to belteve that it is appropriate to establish the
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general conditions governing corrective action now and to immediately apply the general conditions to
all ongoing corrective action work at the Facility (i.e., to apply them to corrective action work that has
been included in the Permit and to corrective action work that is occurring at units that have not yet
been incorporated into the Permit and continue to operate under interim status). This is analogous to
the approach Ecology used when establishing closure and post-closure requirements.

Page 12, Part[V.1 and .2 Key Comment: N/A

Draft Permit conditions as proposed by the Department of Ecology: Asterisks (*) denoting that
these Conditions apply to areas between units have been added to the table.

Condition Impact Statement: This change would appear to assign blanket applicability of final status
corrective actions specified in Part IV to all areas between units Facility-wide.

Requested Action: Add qualifier text in the right column to indicate that the applicability of each
unit’s conditions to areas between units is limited to those areas described in the approved Corrective
Measures Study.

Comment Justification: It is confusing to imply that all corrective actions named in these units’ Part
IV conditions apply Facility-wide to areas between units. Qualification would reduce confusion,

Ecology Response: Ecology disagrees with the requested action as discussed below.

As discussed in our response to comment number 38, we continue to believe that it is appropriate to
establish the general conditions governing corrective action now and to immediately apply the general
conditions to all ongoing corrective action work at the Facility (i.e., to apply them to corrective action
work that has been included in the Permit and to corrective action work that is occurring at units that
have not yet been incorporated into the Permit and continue to operate under interim status). This is
analogous to the approach Ecology used when establishing closure and post-closure requirements. We
note specifically that it is necessary to include the entire Facility, first because of the definition of
Facility for purposes of corrective action, and second, to ensure that any newly identified solid waste
management units and areas of concern are properly reported.

Page 11, Part V.21 Key Comment: N/A

Draft Permit conditions as proposed by the Department of Ecology: 2401-W Waste Storage
Building Compliance with Approved Modified Closure Plan

Condition Impact Statement: This condition would establish confusion regarding the type of closure
plan contained in the Permit.

Requested Action: Delete line item Part V.21 in Applicability Matrix based on Comment Number | in
Comments on the Proposed Modifications to Part V, Chapter 21, 2401-W Waste Storage Building
(previously submitted) regarding the inappropriate incorporation of this closure plan into Part V of the
Permit.
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Comment Justification: Based on Comment Number 1 in Comments on the Proposed Modifications
to Part V, Chapter 21, 2401-W Waste Storage Building (submitted on 12/6/99), it is inappropriate to
locate the 2401-W Waste Storage Building Closure Plan in Part V of the Permit.

In addition, the 2401-W Waste Storage Building is not 2 Modified Closure Plan. A Modified Closure
Plan is a plan developed to meet modified closure provisions in Permit Condition LK, Dangerous
Waste Portion. The 2401-W Waste Storage Building Closure Plan indicates clean closure of the 2401-
W Waste Storage Building. It is inaccurate to reference this closure plan as a Modified Closure Plan.

Ecology Response: As discussed in the introduction to this Responsiveness Summary, Ecology will
respond to comments regarding 2401-W as part of the Modification E Responsiveness Summary.
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COMPARISON OF RESOURCE CONSERVATION AND RECOVERY ACT CORRECTIVE ACI' ION

AND MODEL TOXICS CONTROL ACT CLEAN‘UP PROCESS

RCRA MTCA
Identify
Releases RCRA Facility Iniual
Nceding Further Assessemont® lavestgation®
Investigagion (RFA)

Charscterize Site Hazard
Narure, Extent, RCRA Facility Assessment (SHA)
and Rate of Investigadon Hazard ranking

Release (RF1) Public Nonee
Evaluate Carrective
Alterpatives and Measures State RI/FS
ldentufy Preferved Srudy
Remedy (CMS) Public Comment
Propuse Draft Proposed Consent
Sclectea Permit Decree w/ Cleanup
Remedy Modification Action Plan
Public Public Public
Parocipadon Comment Comment
Authorize RCRA Consent Decree
Salecred Permut w/ Cleanup
Remedy Action Plan
Design and Corrective Sire
Implement Measures Cleagup
Chosen Implementadon and
Remedy (CMI) Mocnjtoring

* Note: Interim measures can be performed at any point in the process
o reduce imminent threats to human health or the environment, and to

mimimize the further spread of contamination.
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STATE OF WASHINGTON

DEPARTMENT OF ECOLOGY

P.O. Box 47600 » Olympia, Washington 98504-7600 ¢ (206) 407-6000 « TDD Only (Hearing Impaired) (206) 407-6006

March 24, 1994

Ms. Kris Backes

Assocjiation of Washington Business
Post Office Box 658

Olympia, WA 98B507-0658

Dear Ms. ckes:
Re: Corrective Action Information Requirements in Permits

Thank you for your continued input regarding corrective action
implementation and the requirements for corrective action
information in permits. In response to your concerns, I have
added revisions to the corrective action information submittal
requirements language at WAC 173-303-806(4) (a) (xxiii) to our next
rule-making agenda. The language at WAC 173-303-806(4) (a) (xxiii)
will be revised to explicitly state that release reporting
requirements for corrective action, in conformance with the
applicability of corrective action articulated at WAC 173-303-
646(2), apply only to the extent known releases are determined to

be a threat or potential threat to human health and/or the
environment.

I anticipate that the next amendments to the dangerous waste
regulations will begin after completion of the State-Only Study
in September, 1994. 1In our experience, the regulation amendment
process takes 18 to 24 months to complete. In the interim,
please refer to my letter of February 2, 1994 and the Toxics
Cleanup Program’s Policy 101 for Ecology’s interpretation of the
reporting requirements.

Regarding your specific inquiry as to Ecology’s expectations for
sampling. Ecology does not expect that releases will be
routinely sampled specifically to determine reporting
responsibility under WAC 173-303-806(4) (a) (xxiii); however, we
anticipate that in some circumstances (e.g. response to a spill)
sampling will occur either at the discretion of the facility
owner /operator or in response to other regulations such as WAC
173 ~303-145. The reference to sampling in my February 2, 1994
letter was only to emphasize that, when available, such
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analytical data could be applied to decisions regarding reporting
responsibility under -806(4) (a) (xxiii). Additionally, in
circumstances where Ecology and a facility owner/operator
disagree as to whether or not a release posed a potential threat
to public health or the environment, Ecology might require
sampling of the release in question as part of a facility
assessment and/or remedial investigation to resolve the
disagreement.

Ecology is looking forward to the cooperation and continued input
as we begin to implement our innovative corrective action
program. Please contact me at (207)407-6702 or Elizabeth
McManus, of my staff, at (206) 407-6707 if you have any
additional questions or concerns.

Singerely,

\M, /\/h\ \

Tho s Eaton, Manager
Hazardous Waste and Toxics Reduction Program

TE:EM:cr
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January 20, 1994

Mr. Tom Eaton, Supervisor
Hazarous Waste Section
Department of Ecology
£.0. Box 47600

Olympia, WA 98504-7600

Regulation Reform and New Section
WAC 173-303-808 (4)(a)(>cxiv)
File 8.4.3.1.1.

Dear Mr. Eaton:

Attached, please find a copy of AWB's memorandum of January 12, 1994, New Comective
Action Requirements. Ms. Darling's sense of alarm is shared by Tosco Northwest Company,
Femdale Refinery. We are a TSD and have been through the agony of the Part B Permit
process. it took more than 4 years and cost over $2 million. Aimost all of this expenditure was
for detailed information to prove that long standing waste management practices were not
ending in groundwater contamination. Subsoil investigations are continuing to this day via the
corrective action power in the regulations, circa 1989.

You should recall that in 1991, WDOE revised WAC 173-303-145, Spills and Discharges to
require immediate reporting with no “de minimis.” The sweeping language of the 1991
subsection -145 opened the flood gates of reporting trivial releases and had to be changed again
in 1992. The requirement of extensive immediate notifications, regardiess of quantity was
counter productive vis a vis environmental protection gains then and much the same thing is
being repeated now at the new section of WAC sited above.

Regulation reform is needed in this situation, there must be a "de minimis” aliowable. Neither
the WDOE nor the regulated community are served by new WAC 173-303-806(4)(a)(oxiv).
Washington State needs TSDs and WDOE is ill advised to further complicate the Part B permit

. process. The existing permit process is barely working. Please advise your colleages in
permits that new -806(4)(a)(xxiv) may well mire them in a level of detail that will preclude ever
issuing another Part B Permit.

Sincerely yours,

/—, rd

' q- dﬂ"‘/ . ’ {-CM-—'\.-""
Richard T. Bremer

Environmental Coordinator
Tosco Northwest Refinery

regref3/rtb
CC: GEG, GAS
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Your statewide
husiness advyocate

Memorandum

TO: Hazardous Substances Committee

FROM: Nancy Darling, Chair (206/483-1448)
DATE: January 12, 1994

SUBJECT: New Corrective Action Requiremants

The Department of Ecology (Ecology) recently released the Responsiveness Summary for
Amendments to the Dangerous Waste Regulations, Chapter 173-303 WAC, dated October
1993. Ecology's responses to many of business's comments were somewhat mixed but in
particutar there is concern over Ecology's treatment of corrective action. Treatment,
storage and disposal (TSD) facilities need to be aware of these new requirements.

Ecology's proposed amendments included an expansion of the corrective action program
over the federal requirements. EPA requires all facilities who are applying for a Part 8
permit to identify solid waste management units (SWMUs) that may be subject to
corrective action. EPA. defines a SWMU as a discernable unit which has had routine and
systematic placement of waste. Ecology’s proposal is to apply corrective action to all
known releases, not just SWMUs. Ecology also proposed using both dangerous waste and
the MTCA hazardous substances list (which includes petroleurn products) to determine
when a release has taken place. The business community recommended that Ecology not
adopt more comprehensive requirements than the federat program, at least until the
department had determined how they wouid implement these requirements and what the
impact would be to businass.

The business comments were not incorporated into the final regutations. Instead Ecology
has included a new section, WAC 173-303-806(4)(a){xxiv), which requires TSDs to
provide information in a Part B application on any and ail know

waste or dangerous constituent. In other words, Ecology is requiring TSDs to report. in
writing, all releases regardless of whether they pose a threat to human health and the
environment. There is no de minimis. This means that any spiil, drip, or discharge. no
matter how insignificant, would have to be identified, located, and described in writing and
submitted to Ecology. This includes any spill that has been cleaned up and/or was
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determined to be unreportable under WAC 173-303-145. As written, this would include
such things as oil or antifreeze drips from automobiles or overspray from a painting

operanon.

The effort involved for meeting the corrective action requirements would not only be very
expensive for TSDs but would also be uniikely to result in better protection of human
health and the environment.

This rule amendment cauld arguably be considered a significant change without adequate
opportunity for public comment. This means a person could petition Ecology to reevaiuate
the corrective action section of the regulation within 45 days of rule adoption. If you have
an interest in this issue or would support such an action by AWE, please let me know by
calling me at (206) 438-1448 or by faxing me your opinion at {206) 493-0760.

ned

cc: Kris Backes



STATE OF WASHINGTON

DEPARTMENT OF ECOLOGY

P.O. Box 47600 + Olympia, Washington 98504-7660 = (206) 407-6000 ¢ TDO Only (Hearing Impalred) (206) 407-6006

February 2, 1994

Me. Kris Backes

Association of Waghington Business
Post Office Box 658 .
01ymp1a. WA 98507-0658

Dear Ms. Backeat!
Re: Corrective Action Information Requirements in Permits

Thank you for your and Rancy Darling’s inquiry regarding
hazardous waste permit informatlion submittal requirements for
corrective action. As I understand, your specific concerns fall
into two areas: 1) Non-Solid Waste Management Unlts (SWMU)
related information requirements in perait applications; and (2)
Non-SWMU related informwation requirements during the permitted
1ife of a faclility. Each concern is addressed pPelow; howaver, I
want to emphasize that these new requlations do not expand the
types of releases already regquired to bs reported under federal
and state law. The Departmant of Ecologg's {Ecology) release
raporting requirements are broader than federal requirements
under RCRA because MTCA, which is belng used as oux basis for
corrective aqtion, dces not includa a SWMNU concept and requires
reporting of significant relsases regardless of source.

Bafore getting into specifics, your concerns railse a mors general
question, that is, how does a regulatory. agency balance bhetween
flexibillty and predictabllity? In some circumstances, it is
impossible for the Ecology to promulgate regulaticons which will
adequately address the datails of every sita-specific situation.
In such circumstances, broad requlatory language is meant to
address a range of circumstances. This Xind of flexible
Yegulatory languagt allows Ecology and the regulated community to
make site—-specific determinations that accomplish the goals of
legislation but fit the Ilndividual circumstances of each site,
More prescriptive requlations, while being clear (i.e., any solid
wasts mixed with a dangerous waste, regardless of relative
uantities, is automat callI consldered a dangerous wasgte)
nevitably are applied to situations that don’t make sense.
gince we are in the nidst of major efforts to reform regulations,
I would like to discuss thes flexibility/predictability balance
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with you (end others) sometime to get a better idea of the
business community’s perspeotiva.

Persit Application Information Requirementa

Fedaeral regulations at 40 CFR § 270.14(d) and State regulationas
at WAC 173-303-806(4) {a) {xxiil) require that gernit applicants
subnit information on all SWMU at their facility. State
regulationa at WAC 173-303-806(4) (a) (xxiv) also require permit
applicants to submit information on any and 3ll known releases of
dangerous wvaste and dangerous conatituants not associated with
SWMU at their facility. Information requiremants for non-sWMy
related releases stem from Ecology’s decislon to conduct
corrective action in a wanner consistent with the Model Toxicy
Control Act.

Regarding the specific concerns exprassed in the memo from Nancy
Darling dated January 12, 1994, WAC 173-303=646(2) specifies that
corrective action is required only to the extent necessary to
protect human health and tha envirenment; therefors, it is
necagsary for facility owner/operators ta submit information only
on resleases which might adversely impact human health and the
environmant. For example, lf a facllity had suffered a spill and
the gplill had been adequately remediated, reporting under .
=8Q6(4) (a) {(xxiv) would not he neosgsary;) if a facility has on-
going unpermittesd raleases, (i.e., &an on-going release from
Piping associated with a processing or storage unit), reporting
under -806(4) (a) (xxiv) would be expected. If paapling of a
release vare conducted and levels of dangerous constituents in
all affected environmental media wera below the calculated
cleanup levels from the MTCA database, reporting under
-B06(4) (a) (xxiii) would net be necessary. Aagain, the purpose

of -806(4) (a) (xxiv) is to enaure that corrective actions are
consistent with the scope of existing MTCA cleanup reguirements.
Please refer to the Toxics Cleanup Program’s policy on release
reporting (Policy 101, copy enclosed) for additional guidanca.

On-going Information Regquireaents -

Reporting of newly discovered releases should follow tha same
logic as inclusion of releases information in permit
applications. If a relesass will not adversely affect human
health or the environment, reporting for corrective action
purposes is not necassary.

Timing of release reporting, like timing for reporting of newly
diecovered SWMU, will be specified in permits. <The EPA proposed
information submittal requirements for SWMU in draft subpart S
including proposed time frames of 30 days to report a newly
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discovered or creatad SWMU and 20 days to report a new release
from an existing SWMU (sea 55 FR 10849). Ecology did net |
incorparate those standards because: (1)} Much of the language

iz duplicative of the exiating MTCA requlatory structure, and ()
The f£inal subpart § regulations may differ from the existing
draft. For consistancy, Ecolegy will use the release reporting
time frames in the Toxic Cleanup Program’s policy on ralease
raporting (Policy 101) as guldance wvhen writing corrective action
permit conditlons.

Facility owner/oparators are responsible for dotermining which
releases could adversely affect public health or the environment.
Egology is responsible for ensuring that facility owner/operators
accurately assess the potential health and environmental risks
from releasast; (li.e., if an operator concludes a 5000 gallon
gpill of methylene chloride is inaignificant, we would take {ssue
with it). Facllity owner/operators who are in doubt about the
significance of a release are ancouraged to contact Ecology for
ansistance. 1In any case, Ecology is not interested in reports on
open cans of paint, drops of antItr-eza, oy other such in
significant releages.

R o hoio this satiafies your qoncerns regarding permit information
requirements for corrective action, Ecol is looking forward
to vorking with the requlated community to lmplement our
innovative state corrective action program in a manner that is
environmentally protective, cost effactive, and efficient. If
ou have any questions regarding thesse or other corrective action
ssues, please contact me at (306) 407-€702 or Elizabeth McManus,
of my staff, at (206) 753-8071.

Eiton

Thomas Eaton, Manager
Hazardous Waste and Toxics Reduction Progranm

‘Sincarely,

TC:EM:cC
Enclasure

cc: Richard Bremer, Tosco Northwest Refinery
Nan¢y Darling, Hazardous Substances Committee



