Department of Energy

Richland Operations Office
P.O. Box 550
Richland, Washington 99352

02-RCA-041 NOV 19 2001

it virirciowy
Mr. Michael A. Wilson, Program Manager \ UJ

Nuclear Waste Program JAN 03 20602
State of Washington

Department of Ecology EDMC
1315 W.F  th Avenue
Kennewick, Washington 99336

Dear Mr. Wilson:

REFERENCE MATERIALS REQUESTED BY STATE OF WASHINGTON DEPARTMENT
OF ECOLOGY (ECC™ OGY)

Per Ecology request, attached are the following reference materials related to M-91 negotiations:

Reference Materials:

e  lvertCliff EC,449F.2d 1109, at 1112.

Mermont Yankee v. NRDC,

Waste Isolation Pilot Plant Land Withdrawal Act, P.L. 104-201, section 3188 (note issue
paper cites 3168 incorrectly).

Senate Congressional Record, S6588, S6590, and S6591.

51 FR 40572, at 40577.

54 FR 41566, at 41566 and 41567.

55 FR 8666, at 8666 (page 6, Lexis print-out).

61 FR 60704, at 60704.

55 FR 8666, at 8666.

If you have any questions, please contact Ellen B. Dagan, of my staff, on (509) 376-3811.

Sincerely,

T At

Joel Hebdon, Director
RCA:EBD Regulatory Compliance and Analysis Division

Attachment

cc: See Page 2












constitute a defense with regard to any'failure to comply with regulated

Agreement activities (e.g., milestones).

ARTICLE L. romoi YANCE “*TH APPLICABLE LAWS

R % 156. A1l actions required to be taken pursuant to this Agreement
shall be taken in accordance with the requirements of all applicable federal
and state laws and regu]ation&. A1l Parties acknow]edge.that such compliance
may impact schedules to be performed under this Agreement;‘ Extensions of.
scl lules shall be granted for good cause as provided in Article XL ar in
accordance wi}h the procedures specified in Section 12.0 of the Action Plan.

157. In any judicial challenge arising under this Agreement the

| court shall-apply the Taw in effect at the time of the challenge, including.
any amendments to RCRA or CERCLA enacted after entry 6f this agreement. Where
the law governing this agreement has been amended or clarified, any provision
of this agreement which is inconsistent with such amendment or clarification

shall be modified to conform to such change or clarification.

ARTICLE LI. EFF"TIVE DATE

158. This Agreement is effective upon signature by all Parties.

ARTICLE LII. ATTACHMENT 1

Attachment 1 to this Agreement is a letter dated February 26, 1989, from
Donald Carr, Acting Assistant Attorney General, Land and Natural Resources
Division, U.S. Department of Justice, to Christine Gregoire, Director,
Department of Ecology. This letter sets forth the Department of Justice's

position on the enforceability of this Agreement.
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42 §4343
NEPA §203

(b) Voluntary and uncompensated services .

Notwithstanding section 1342 of Title 31, the Coun-
cil may accept and employ voluntary and uncompen-
sated semces 1n furtherance of the purposes, of the
Council,
(Pub.L. 91-190, Title I1,”§ 208,"Jan. 1,1970, 83 Stat. 855;
Pub.L. 94-52, § 2, July 3,-1975, 89 Stat 258; Pub.L. 97-258,
§ 4(b) Sept 13, 1982 96 Stat 1067)

HISTORICAL AND STATUTORY NOTES
Codifications . ’

" In subsec. (b), “sectlon 1342 of Tltle 31" was substltuted
for “section 8679(b) of the Revised Statutes (31 U.S.C.
665(b))” on authority of Pub.L. 97-258, § 4(b), Sept. 13, 1982,
96 Stat. 1067, the first section of which enacted ‘Title 31,
Money and Fmance

§ 4344. Duties and functions_ ,

[NEPA § 204]
It shall be the duty and function of the Counc

(1) to assist and adv  the President in the
preparation of the Enwvironmental Quality Report
required by section 4341 of this title;

(2) to gather timely and authoritative information
concerning the conditions and trends in the quality
of the environment both current and prospective, to
analyze and interpret such information for the pur-
pose of determining whether such conditions and
trends are interfering, or are likely to interfere,
with the achievement of the policy set forth in
subchapter I of this chapter, and to compile and
submit to the President studies relating to such
conditions and trends;

(3) to review and appraise the various programs
and activities of the Federal Government in the
light of the policy set forth in subchapter I of this
chapter for the purpose of determining the extent to
which such programs and activities are contributing
to the achievement of such policy, and to make
reconmendations to the President with respect
thereto;

(4) to develop and recommend to the President
national policies to foster and promote the improve-
ment of environmental quality to meet the conserva-
tion, social, economic, health, and other require-
ments and goals of the Nation;

(5) to conduct investigations, studies, surveys, re-
search, and analyses relating to ecological systems
and environmental quality; .

(6) to document and define changes in the natu-
ral environment, including the plant and animal
systems, and to accumulate necessary data and
other information for a continuing analysis of these
changes or trends and an interpretation of- their
underlying causes;

FEDERAL ENVIRONMENTAL LAWS

(7) to report-at least once each year t6 the
Presxdent, on the state and condmon of the envn'on-
ment; and = s

(8) to make and furmsh such studxes _reports
thereon, and recommendations with respect to mat-
ters of policy and leglslatlon as the President may
-request.. .,

(PubL 91—190 Tltle II § 204 Jan 1 19"0 83 Stat 8.35)

HISTORICAL AND STATU’I‘ORY NOTES
Transfer of Functions . """ :

So much of the functions of the Councﬂ on Envu'onmental
Quality under par. (4) of this sectior  »ertains to ecological
systems 'was transferred to the Aaministrator of the Envi-
ronmental Protection Agency by 1970 Reorg. Plan No. 3,
Section 2(a)(5), eff. Dec. 2, 1970, 35 F.R. 15623, 84 St.at 2086,
set out under section 4321 of this title. =

§ 4345.

Consultation with Citizens’ Advrsory
Committee on Envxronmental Quali-
ty and other representatives

v - [NEPA § 205]

In exercising its powers, functions, and duties under
this chapter, the Council shall—

(1) consult with the Citizens’ Advisory Commit-
tee on Environmental Quality established by Execu-
tive Order numbered 11472, dated May 29, 1969,
and with such representatives of science, industry,
agriculture, labor, conservation organizations, State
and local governments and other groups, as it
deems advisable; and '

(2) utilize, to the fullest extent possible, the ser-
vices, facilities, and information (including statistical
information) of public and private agencies and or-
ganizations, and individuals, in order that duplica-
tion of effort and expense may be avoided, thus
assuring that the Council's activities will not unnec-
essarily overlap or conflict with similar activities
authorized by law and performed by eatabh»hed
agencies.

(Pub.L. 91-190, Tltle 1], § 20.:), Jan. 1, 1970, 83 Stat. 855)

HISTORICAL AND STA\TUTORY NOTFS
References in Text

Executive Order numbered 11472, dated- May 29 1969‘ :

referred to in par. (1), is set out as a note under sectxon 432
of this title. .

Citizens’ Advisory Committee on Emlronmental Quahtﬁ) P

For provisions relating to termination of Citizens’ Adnsory
Committee on Environmental Quality, see Ex..Ord.i:No:
12007, Aug. 22, 1977, 42 F.R. 42839, set out as a noteunder,
section 14 “of the I‘edeml Advisory Committee Act m_ApPe
dix 2 to Title 5, Government Organization gmd En on
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Complete Annotation Materials, see Title a2 u.S.u.A :

1184







42§ 4361¢c

tinue to pay the salary and benefits of the appointees
as well as reasonable .and appropnate relocation ex-
penses and tuition.

(3) The term of each appointment shall be for up to
one year, with a single renewa] of up to one year in
appropriate cases at the dlscretlon of the Admlmstra-
tor. S

(4) Staff members appomted to thxs _program shall
not count against any Agency perqonnel ceiling duting
the term of theu' appomtment

(b) Post doctoral resear. ch fellows

(1) The “Administrator is authorized to appoint up
to 25 Post-doctoral Research Fellows in accordance
with the provisions of section 213.3102(aa) of title 5 of
the Code of Federal Regulatlons

(2) Persons holding these appomtments shall not
count against any personnel ceiling of the Agency.

(c) Non-Government research associates

(1) The Adninistrator is authorized and encour-
aged to utilize research associates from outside the
Federal Government in conducting the research, de-
velopment, and deménstration programs of the Agen-
cy.

(2) These persons shall be selected and shall serve
according to rules and criteria promulgated by the
Administrator.

(d) Women and minority groups

For all programs in this section, the Administrator
shall place special emphasis on providing opportunities
for education and training of women and minority
groups.
(Pub.L. 954717, § 6, Oct. 18, 1973, 92 Stat. 1510)

HISTORICAL AND STATUTORY NOTLS
Codifications
Section was enacted as part of the Environmental Re-
search, Development, and Demonstration Authorization Act

of 1969, and not as part of the National Environmental Policy

Act of 1969, which comprises this chapter.

§ 4362. Task Force on Environmental Cancer
and Heart and Lung Disease

(a) Establishment

Not later than three months after August 7, 1977,
there shall be established a Task IMorce on Environ-
mental Cancer and Heart and Lung Disease (hereinaf-
ter referred to as the “Tasl Force™). The Task Force
shall include repvesentatives of the Environmental
Protection Agency, the National Cancer Institute, the
National Heart, I5ng, and Blood Institute, the Na-
tional Institute of Ocecupational Safety and Health, and
the National Institute on Environmental Health Sci-

FEDERAL ENVIRONMENTAL:; LAWS'

ences, and shall be’ chalred by the ‘Administratd¥ (or
hxs delegate) e -

£l ISR vty s

(b) Functlons I Ly, 1 A
The Task Fonce shall—

w recommend comprehenswe research pro-
gram to determine and quantify the relatlonshxp
between environmental pollution and human cancer

* and heart and lung disease;* .-

(2) recommend comprehens'ive 'etz'ategies to re-
duce or eliminate the risks of cancer or such other
diseases associated with environmental . pollution;

(3) recommend research:and such other mea-
sures as may be appropriate to prevent or reduce
the incidence of environmentally related cancer and
heart and lung diseases;

(4) coordinate research b}(, and stimulate cooper-
ation between, the Environmental Protection Agen-
cy, the Department of Health and Human Services,
and such other agencies as may be appropriate to
prevent environmentally related cancer and heart
and lung diseases; .and

(5) report to Congress, not later than one year
after August 7, 1977, and annually thereafter, on the
problems and progress in carrying out this section

(Pub.L. 95-95, Title IV, § 402, Aug. 7, 1977, 91 Stat. 791;
Pub.L. 96-88, Title V, § 509(b), Oct. 17 1979( 93 Stat. 695.)

HISTORICAL AND STATUTORY NOTES
Codifications

Section was enacted as part of the Clean Air Act Amend-
ments of 1977 and not as part of the National Environmental
Policy Act of 1969, which comprises this chapter. -

Effective and Applicability Provisions I

1977 Acts. Section effective Aug. 7, 1977, except as other-
wise expressly provided, see section 406(1) of Pub.L. 9595,
set out as a note under section 7401 of this title.

Change of Name

“Department of Health and Human Services” was substl—
tuted for “Department of Health, Education, and Welfar e i yx
subsec. (b)(4), pursuant to section 509(b) of Pub.L. 96—88
which is classified to section 3508(b) of Title 20, Educahon

§ 4362a.
ronmental Cancer and Heart und
Lung Disease . T R

The Din ecter of the National Center for Health o

Statistics and the head of the Center for Disease
Control (or the successor to such entity) shall. each
serve as members of the Task Force on Environmer
tal Cancer and Heart and Lung Disease establi hed
under section 4362 of this title. ;

(Pub.L. 95-623, § 9, Nov. 9, 1978, 92 Stat. 3455.)

Complete Annotation Materlals, ses Title 42 U.S.C.A
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+{ -+ HISTORICAL AND STATUTORY NOTES

Codlficatlons

Section was enacted as part of the Health Services Re-
cearch, Health Statistics, and Health Care Technology Act of
1978 and not as part of the National Environmental Policy
Act of 1969, which comprises this chapter.

Change of Name

.- Centers for Disease Control changed to Centers for Dis-
ease Control and Prevention by Pub.L. 102-531, Title III,
§ 312, Oct. 27, 1992, 106 Stat. 3504.

§ 4363, Continuing and long-term environmen-
tal research and dev = ment
The Administrator of the Environmental Protection
Agency shall establish a separately identified program
of continuing, long-term environmental research and
development for each activity listed in section 2(a) of
this Act. Unless otherwise specified by law, at least
15 per centum of funds appropriated to the Adminis-
trator for environmental research and development
for each activity listed in section 2(a) of this Act shall
be obligated and expended for such long-term environ-
mental research and development under this section.
(Pub.L. 96-569, § 2(f), Dec. 22, 1980, 94 Stat. 3337.)

HISTORICAL AND STATUTORY NOTES
References in Text
Section 2(a) of this Ac.t refarred to in text, is section 2(a)
of Pub.L. 96-569, Dec. 22, 1980, 94 Stat. 33335, which was not
classified to the Code.

Codifications

Section was enacted as part of the Environmental Re-
search, Development and Demonstration Authorization Act
of 1931, and not as part of the National Environmental Policy
Act of 1969, which comprises this chapter.

Similar Provisions ‘
Provisions similar to this section were contained in the
following prior authorization acts:
Pub.L. 96-229, § 2(e), Apr. 7, 1930, 94 Stat. 327.
Pub.L. 95-153, § 6, Nov» 8, 1977, 91 Stat. 1259.

§ 4363a. Pollution control technologies dem-
onstrations

(1) The Administrator shall continue to be responsi-
ble for conducting and shall continue to conduct full-
scale demonstrations of energy-related pollution con-
trol technologies as necessary in his judgment to fulfill
the provisions of the Clean Air Act as amended {42
U.S.C.A. § 7401 et seq.}, the Federal Water Pollution
Control Act as amended [33 U.S.C.A. § 1251 et seq. ],
and other pertinent pollution control statutes.

(2) Energy-related environmental protection pro-
jects anthorized to be administered by the Environ-
mental Protection Agency under this Act shall not be
transferred administratively to the Department of En-
ergy or reduced through budget amendment. No

42 §4364

action shall be taken through administrative or bud-
getary means to diminish the ability of the Environ-
mental Protection Agency to initiate such projects.
(Pub.L. 96-229, § 2(d), Apr. 7, 1980, 94 Stat. 327.)

HISTORICAL AND STATUTORY T‘JOTES

References in Text

The Clean Air Act as amended, referved to in par. (1), is
Act July 14, 1955, ¢. 360, as amended generally by Pu
88-206, Dec. 17, 1963, 77 Stat. 392, and later by Pub.w.
95-95, Aug. 7, 1977, 91 Stat. 66 The Clean Air Act was
originally classified to chapter 1 (section 1857 et seq.) of
this title. On enactment of luv.L. 93-95, the Act was
rec!  Ted to chapter 85 (section 7401 et seq.) of this title.
For complete classification of thiz Act to the Code t
Title note set out under section 1 of this title ana s1awa.

The Federal Water Pollution Control Act as amended,
referred to in par. (1), is Act June 30, 1948, c. 758, as
amended generally by Pub.L. 92-500, § 2, Oct. 18, 1972, 86
Stat. 816, which is classified generally to chapter 26 (section
1251 et seq.) of Title 83, Navigation and Navigable Waters.
For complete classification of this Act to the Code, see Short
Title note set out under section 1251 of Title 33 and Tables.

This Act, referred to in par. (2), is Pub.L. 96-229, Apr. 7,
1980, 94 Srat. 323, known as the Environmental Research,
Development, and Demonstration Authorization Act of 1980,
which enacted sections 4363, 4363a, 4369, and 4370 of this
title. For complete classification of this Act to the Code, see
Tables. -

Codifications

Section was enacted as part of the Environmental Re-
search, Development, and Demonstration Authorization Act
of 1980, and not as part of the National Environmental Policy
Act of 1969, which comprises this chapter.

Similar Provisions
Provisions similar to this section were contained in the
following prior authorization act:
Pub.L. 95477, § 2(d), Oct. 18, 1978, 9" Stat. 1508.

§ 4364. Expenditure of funds for research and
development related to regulatory
program activities

{a) Coordination, etc.,, with research needs and pri-

orities of program offices and Environmental
Protection Agency
The Administrator of the Envir onmentdl Protection

Agency shall assure that the expenditure of any funds
appropriated pursuant to this Act or any other provi-
sion of law for environmental research and develop-
ment related to regulatory program activities shall be
coordinated with and reflect the reséarch needs and
priorities of the program offices, as well as the overall
research needs and priorities of the Agency, including
those deﬁned in the ﬁve -year 1esearch plan.

(b) Program ofﬁces subject to cowerage
For purposes of subsection {(a) of this section, the
apuoropriate program offices are—" v :

Complete Annotatlon Materlals, see e 42 U.S.C.A
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References in Other Laws to GS-16, 17, or 18 Pay Raltes

References in laws to the rates of pay for GS-16, 17, or 18,
or to maximum rates of piy undet the General Schedule, to
be considered references to rates payable under specified
sections of Title 5, Governmént Organization and Employees,
see section 529 ['I‘ltle I, § 101(c)(1)] of Pub.L. 101-509 set
out in a note under section 5376 of T\tle 5. :

Termmahon of Adnsory Boarda . )

Advisory boards established after Jan. 5 1973 to temu-
nate not later than the -expivation of the 2-year period
beginning on the date of their establishment, unless, in the
case of a board established by the President or an officer of
the Federal Government, such board is renewed by appropri-
ate action prior to the expiration of such 2-year period, or in
the case of a board established by the Congress, its duration
is otherwise provided for by law. See sections 3(2) and 14 of
Pub.L. 92-463, Oct. 6, 1972, 86 Stat. 770, 776, set out in
Appendix 2 to Title 5, Government Organization and Employ-
ees.

§ 43606. Identification and coordination of re-
search optuent, and demonstra-
tion ac 3

(a) Consultation and cooperation of Administrator
of Environmental Protection Agency with
heads of Federal agencies; inclusion of activ-
ities in annual revisions of plan for research,
ete.

The Administratorr of the Environmental Protection
Agency, in consultation and cooperation with the
heads of other Federal agencies, shall take such ac-
tions on a continuing basis as may be necessary or
appropriate—

(1) to identify environmenta! research, develop-
ment, and demonstration activities, within and out-
side the Federal Government, which may need to be
more effectively coordinated in order to minimize
unnecessary duplication of programs, projects, and
research facilitics;

(2) to determine the steps which might be taken
under existing law, by him and by the heads of such
other agencies, to accomplish or promote such coor-
dination, and to provide for or encourage the taking
of such steps; and

(3) to determine the additional legislative actions
which would be needed to assure such coordination
to the maximum extent possible.

The Administrator shall include in each annual revi-
sion of the five-year plan provided for by section 4361
of this title a full and complete report on the actions
taken and delerminations made during the preceding
year under this subsection, and may submit interim
reports on such actions and determinations at such
other times as he deéms appropriate.

(b) Coordination of programs by Administrator

FEDERAL ENVIRONMENTAL LAWS

The Administrator of the Environmental Protection
Agency shall coordinate environmental research,- de-
velopment, and - demonstration programs of such
Agency with the-heads of other Federal agencies in
order to minimize unnecessary duplication of pro—
grams, projects, and research fac1ht1es .

(¢) Joint study by Councﬂ on Em n-onmental Qua]-
ity in consultation with Office of Science and
Technology Policy for coordination of activi-
ties; report to President and Congress; re-
port by President ‘to Congress on implemen-
tation of joint study and report

(1) In order to promote the coordination of environ-
mental research and development activities, ‘and to
assure that the action taken and methods used (under
subsection (a) of this section and otherwise) to bring
about such coordination will be as effective as possible

for that purpose, the Council onEnvironmental Q

ty in consultation with the Office of Science ana

Technology Policy shall promptly undertake and carry

out a joint udy of all aspects of the coordination of

environmental research and development. The Chair-

man of the Council shall prepare a report on the

results of such study, together with such recommenda-
tions (including legislative recommendations) as he
deemns appropriate, and shall submit such report to
the President and the Congress not later than May 31,
19738.

(2) Not later than September 30, 1978 the Presi-
dent shall report to the Congress on steps he has
taken to implement the recommendations included in
the report under paragraph (1), including any recom-
mendations he may have for legislation.
(Pub.1.. 95-155, § 9, Nov. 8, 1977, 91 Stat. 1261.)

HISTORICAL AND STATUTORY NOTES
References in Text
Section 4361 of this title, referred to in subsec. (a), was
vepealed by Pub.L. 104-66, title II, § 2021(k)(1), Dec 21
1995, 109 Stat. 728.

Codifications

Section was enacted as part of the annonmental Re-
search, Development, and Demonstration Authorization Act
of 1978, and not as part of the National Environmental Policy
Act of 1969, which comprises this chapter.

Coordination of Environmental Research, Dmclopment
and Demonstration Efforts; Study and Report

Pub.L. 95-477, § 3(c), Oct. 18, 1978, 92 Stat. 1509, autho—
rized to be appropriated to the Environmental Protection
Agency for the fiscal year 1979, $1,000,000, and for the fiscal
year 1980, §1,000,000, for a study and repott, under a con-
tract let by the Admmlatratm to be conducted outside the
Federal Government, on coordmatxon of the Federal Govern-
ment's efforts in environmental research, development, and
demonstration, and the application of the vesults .of such .
efforts to enmonmental problems, with the report-on: the
study submitted to the President, the Administrator, and the

Complete Annotation Materlals, see Tiie 62 U.S.C.A
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-+ ENVIRONMENTAL POLICY.

.. (7) No financial assistance provided under this sec-
txon shall be used to support Jobbying or htlgatlon by
any recipient group.
(Pub.L. 95477, § 3(d), Oct. 18, 1978, 92 Stat. 1509.)

HISTORICAL AND STATUTORY NOTES
References in Text
This section, referred to in par, (a), means section 3 of
Pub.L. 95-477, in its entirety, subsec. (d) of which enacted
this section, subsecs. (a) and (b) of which were not classified
to the Code, and subsec. (¢) of which is set out as a note
under section 4366 of this title.

Codifications

Section was enacted as part of the Environmental Re-
search, Development, and Demonstration Authorization Act
of 1979,,and not as part of the National Environmental Policy
Act of 1969, which comprises this chapter.
§ 4368a. Utilization of talents of older Ameri-

o cans in projects of pollution pre-

vention, abatement, and control
(a) Technical assistance to environmental agencies

Notwithstanding any other provision of law relating
to Federal grants and cooperative agreements, the
Administrator of the Environmental Protection Agen-
cy is authorized to make grants to, or enter into
conperative agreements with, private nonprofit organi-
zations designated by the Secvetary of Labor under
title V of the Older Americans Act of 1965 [42
U.S.C.A. § 3056 et seq.] to utilize the talents of older
Americans in programs authorized by other provisions
of law administered by the Administrator (and consis-
tent with such provisions of law) in providing technical
assistance to Federal, State, and local environmental
agencies for projects of pollution prevention, abate-
ment, and control. Funding for such grants or agree-
ments may be made available from such programs or
through title V of the Older Americans Act of 1965 [42
U.S.C.A. § 3056 et seq.] and subtitle D of title I of the
Workforce Investment Act of 1993 {29 U.S.C.A.
§ 2011 et seq.). ‘
(b) Pre-award certifications

Prior to awarding any grant or agreement under
subsection (a) of this section, the applicable Federal,
State,-or local environmental agency shall certify to
the Administrator that such grants or agreements will
not—

(1) result - in " the displacement of . mdmduals

. currently employed by. the environmental agency

concerned . (including partial displacement through

reduction of nonovertime hours, wages, or employ-
ment benet’ ts), : -

(2) result in the employment of am mdmdual
when any other person is in a layoff status from the
same or substantially-equivalent job within the jur-
isdiction of the environmental agency concerned; or

42 §4368a

(3) affect existing contracts for services.
(¢) Prior appropriation Acts

Grants or agreements awarded under this section
shall be subject to prior appropriation Acts.
(Pub.L.. 98-313, § 2, June 12, 198§ 98 Stat. 235; Pub.L.
105-277, Div. A, § 101(D) [Title VIII, § 405(d)(3a), HEnl,
Oct. 21, 1998, 112 Stat. 2681426, 2681-434.)

HISTORICAL AND STATUTORY NOTES
References in Text

Title V of the Older Ame1 s Act of 1965, referred to in
subsec. (a), is Title V of Pub.L. 89~73, July 14, 1963, 79 Stat.
g amended, which is known as the “Older Americans
Community Service Employment Act” and which is classified
to subchapter IX (scction 3056 et seq.) of chapter 35 of this
title. For complete classification of the Act to the Code, see
Short Title note set out under section 3001 of this title and
Tables.

Subtitle D of title 1 of the kaforce Investment Act of
1998, is Subtitle D (sections 166 to 174) of title I of Pub.L,
105-220, Aug. 7, 1998, 112 Stat. 1021, which is classified
generally to subchapter IV (section 2911 et seq.) of chapter
30 of Title 29. For complete classification of this Act to the
Code, see Tables.

Codifications _ .

Section was enacted as part of the Environmental Pro-
grams Assistance Act of 1984, and not as part of the National
Environmental Policy Act of 1969, which comprises this
chapter.

Effcctive and Applicability Provisions

1998 Acts. Amendment by section 101(f) (Title VIII,
§ 405(0)2T)] of Pub.L. 105-277 shall take effect July 1, 2000,
see section 101(f) (Title VIII, § 405(2X@)B)] of Pub.L.
105-277, set out as a note under section 3302 of Title 5.

Amendment by section 101(f) [Title VIII, § 405(d)(35)] of
Pub.L. 105-277 effective Oect. 21, 1998, see section 101(f)
[Title VIII, § 405(g)(1)] of Pub.L. 105-277, sct out as a note
under section 3502 of Title 5.

Change of Name

Effective August 7, 1998, all rcfexences in any provision of
law (other than 138 USCA_ § 663) to the Comprehenslve
Employment and Training Act, or the Job Training Partner-
ship Act, deemed to refer to the Workforce Investment Act
of 1998 (Pub.L. 105-220, Aug. 7, 1998, 112 Stat. 936), see
section 2940 of Title 29.

All references in any other pron:zon ot‘ law to a provision
of the Comprehensive Employment and Training Act, or of
the Job Training Partnership Act, deemed to refer to the
corresponding provision of Title I of the Workforce Invest-
ment Act of 1998 (Pub.L. 105-220, Title I, §§ 101 to 1994,
Aug. 7, 1998, 112 Stat. 936 [29 U.S.C.A. § 2801 et seq.)), see
section 199A(ce) of PubL, 105-220, set out as a note under
section 2940 of Title 29. .

‘Short Title

“'1981 Acts." Section 1 of Pub.L\. 98-313 provided that: “This
Act [enacting this section] may be cited as the ‘Envmmmen-
tal Programs Assistance Act of 1984 :

Complete Annotation Materials, see iiue s< u.5.C.A

1193










42 §4369a
. HISTORICAL AND STATUTORY NOTES
COdlﬂCB“Oﬂﬂ P T P I LR MU PINE N TR L ISR S

Section “was ‘enacted as" part of the Environmental Re-
search, Development, -and -Demonstration Authorization Act
of 1980, and not as part of the National Enwronmental Pohcy
Act of 1969, which comprises this chapter.

it b g

§ 4370. Relmbursement for use of facilities

(a) Authorlty to allow outside groups or individu-
- als to use research and test faclhtles, relm-
bursement :

The Administrator is authorized to allow appropri-
ate use of special Environmental Protection Agency
research and test facilities by outside groups or indi-
viduals and to receive reimbursement or fees for costs
incurred thereby when he finds this to be in the public
interest. Such reimbursement or fees are to be used
by the Agency to defray the costs of use by outside
groups or individuals.

(b) Rules g ilatio

The Administrator may promulgate regulations to
cover such use of Agency facilities in accordance with

generally accepted accountmg, safety, and laboratorv
practices.

(c) Waiver of reimbursement by Administrator

When he finds it is in the public interest the Admin-
istrator may waive reimbursement or fees for outside
use of Agency facilities by nonprofit private or public
entities.

(Pub.L. 96-229, § 5, Apr. 7, 1980, 94 Stat. 328.)

HISTORICAL AND STATUTORY NOTES
Codifications
- Section was enacted as part of the Environmental Re-
search, Development, and Demonstration Authorization Act

0f 1980, and not as part of the National Environmental Policy
Act of 1969, which comprises this chapter.

§ 4370a.

Assistant Administrators of Environ-
mental Protection Agency

(a) Appdintment
The President, by and with the advice and consent
of the Senate, may appoint three Assistant Adminis-
trators of the Environmental Protection Agency in
addition to—
(1) the five Assistant Administrators provided for
in section 1(d) of Reorganization Plan Numbered 3
of 1970 (5 U.S.C. Appendix);
(2) the Assistant Administrator provided by sec-
tion 2625(g) of Title 15; and

(3) the Assistant Administrator provided by sec-
tion 6911a of this title.

(b) Duties

FEDERAL ENVIRONMENTAL LAWS

Each Assistant Administrator appointed under .sub-
section (a) of this section shall perform'such ‘duties as
the Administrator of the Envn'onmental Protectlon
Agency may prescribe. R e
(PubL 98-80, § 1, Aug. 23, 1983, 07 Stat. 485.) .o Lt

. ( : HISTORICAL AND STATUTORY Nbi'ns o
References in Text - -

Reorganization Plan Numbered 8 of 1970, referred to 1n
subsec, (a)(1), is set out in Appendix 1 to Title 5, Government

Organization and Employees, and also as a note under
section 4321 of this title,

Codifications

Section was not enacted as part of the National Environ-
mental Policy Act of 1969, which comprises this chapter.

§ 4370b. Availability of fees and charges to
carry out A| icy programs -
Notwithstanding any other provision of law, ¢~

September 30, 1990. amounts deposited in the Licens-
ing and Other S ices Fund from fees and charges
assessed and collected by the Administrator for ser-
vices and activities carried out pursuant to the stat-
utes administered by the Environmental Protection
Agency shall thereafter be available to carry out the
Agency's activities in the programs for which the fees
or charges are made. '

(Pub.L. 101-144, Title III, Nov. 9, 1989, 103 Stat. 858.)

HISTORICAL AND STATUTORY NOTES
Codifications
Section was enacted as part of the Departments of Veter-
ans Affairs and Housing and Urban Development, and Inde-
pendent Agencies Appropriations Act, 1990, and not as part

of the National Environmental Policy Act of 1969, Whuh
comprises this chapter.

§ 4370c.

ARTEN

Environmental
fees

(a) Assessment and collection :

The Administrator of the Environmental Protecuon
Agency shall, by regulatlon, assess and collect -fees
and charges for services and activities carried out
pursuant to laws administered by the Enwronmental
Protectlon Agency. s

Protection Age'n'c_v

(b) Amount of fees and charges

Fees and charges assessed pursuant to thxs sectxon
shall be in such amounts as may be necessary to
ensure that the aggregate amount of fees and charges
collected pursuant to this section, in excess “of the
amount of fees and charges collected under current
law—

(1) in fiscal year 1991, is not
$28,000,000; and

(2) in each of fiscal years 1992, 1993, 1994 and
19935, is not less than $38 000,000.

4

less ; ‘than'

Complete Annotation Materlals, see Title 42 U.S.C.A
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Withdrawal Acr /Pub. L. 102-579). I appre-
cia  hearing * vlews about the legisla-
tion and am pleased we had the opportunity
to discuss these important issues. The Agen-
cy believes that the amended H.R. 1663 s a
sound bill and makes critlcal improvements
over its antecedent. As you are aware, the
Skeen Bill, as originally proposed, severely
limited EPA’s regulatory oversight of WIPP
and, we believe, did not provide adequate
protection of human health and the environ-
ment. Mr. Schaefer's amendments retain
EPA as the independent regulator of the
WIPP, eliminates extraneous requirements,
and leaves {ntact the provisions of the 1992
WIPP Land Withdrawal Act (LWA) that re-
quire EPA to certify whether the WIPP facil-
ity will comply with the disposal regulations
in accordance with public rule-making pro-
cedures.

You specifically expressed concern about
the lmpact of the proposed legislation on the
WIPP certification process. In particular,
that review of individual chapters of the De-
partment of Energy’s (DOE)} compliance ap-
plication by EPA would require the Agency
to commit to a position on the sufficiency of
each chapter without public input. Whiie it
is true that EPA will review individual chap-
ters prior to r >t of the full application,
the Agency win mmake no determination on
the adequacy of any part of the application
until: 1) EPA has received the full applica-
tion from the department; and 2) public com-
ments have been considered. In fact, the
Agency received the first of these chap-
ters and piaced 1t In Che certification docket
(No. A-93-02) on May 1, 1996. We will be pro-
viding written comments to DOE on these
chapters. The written comments will also be
placed in the public dockets.

You also raised concerns about the effect
of the proposed legislation on the public’s
opportunity to provide comment on DOE's
application. As In the past, EPA will con-
tinue to foster an open public process. As
you will note in the final compliance criteria
(40 CFR Part 194), EPA will hold two 120-day
public comment periods after it receives
DOE's full compliance application. The pro-
posed legislation wiil not affect the process
established in the compliance criterla. Fur-
t nore, EPA never planned for or created
auy process for formal public comment on
the completeness of the application. There-
fore, since DOE Is providing the Agency with
individual chapters prior to submission of
the full application, the public will have an
additional opportunity to comment on, and
additional time to review, the individual
chapters, via EPA’s pubiic docket.

Additionaily, you were concerned that the
proposed H.R. 1663 removes the ability of the
Administrator to enforce compliance of the
WIPP with any law, regulation or permit re-
quirement described in §9(a)(i) of the LWA.
We feel thhat EPA's ability to ensure compli-
ance with these environmentai laws is not
compromised by remova! of this provision
since: 1) the environmental laws described in
the LWA contaln their own enforcement pro-
visions; and 2) 40 CFR Part 194 imposes re-
quireruents that DOE perform remedial ac-
tions if the Administrator determines WIPP
to be in non-compliance with the transuranic
waste disposal standards.

Further, with regard to H.R. 1663, you ex-
pressed concern about the WIPP being used
as a repository for transuranic wastes that
did not resuit from a defense activity. The
proposed legislation does not alter the defi-
nition of exposure or capacity limits of el-
ther remote- or contract-handled wastes set
forth in the LWA. If EPA were to certify the
WIPP, this provision would allow for dis-
posal of a relatively smalli amount of waste
from a site in West Valiley, NY. If WIPP were
capable of accepting this waste within the

CONGRESSIONAL RECORD —SENATE

capacity limits of the LWA, it would be im-
prudent to needlessly spend taxpayer money
for a site similar to WIPP for such a small
amount of transuranic waste slmply because
the process which generated the waste was
not defense related.

Lastly, I am disappointed that you have
elected to bring a legal challenge against
EPA's WIPP compliance criteria published
on February 9, 1996. The EPA considered the
views of all interested parties. including the
comments and suggestions made by your of-
fice, in deciding the contents of the final cri-
teria. As you know, EPA held two public
comment periods totaling 135 days, and con-
ducted a series of public hearings in New
Mexico. Ultimately, the Administrator of
EPA, exercising her independent judgment,

determined the contents of the final criteria. -

We believe EPA’s criteria are sound and will
effectively protect public health and the en-
vironment.

I want to assure you that EPA will keep
communication lines open as it undertakes
the public rulemaking proceeding to certify
whether the WIPP facility will ~amply with
the final disposal regulations. ' recognize
the importance of this matter to you and all
of the residents of New } 0.

If you have questions regarding this letter
or any other concerns, please contact Frank
Marcinowski of my staff at (202) 233-9310.

Sincerely,
MARY D. NicHoLS,
Assistant Administrator
for Air and Radiation.

Mr. DOMENICI. This letter is written
to the attorney general of New Mexico
in response to inquiries. "The Agency
believes that the amended H.R. 1663"'—
I will state here, for all intents and
purposes, is the Craig amendment—"'is
a sound bill and makes critical Im-
provements over its antecedent. As you
are aware, the Skeen bill, as originally
proposed, severely limited EPA’s regu-
latory oversight of WIPP and, we be-
lieve, did not provide adequate protec-
tion of human health and the environ-
ment. Mr. Schaefer's amendments re-
tain EPA as the independent regulator
of the WIPP, eliminates extraneous re-
quirements, and leaves intact the pro-
visions of the 1992 WIPP Land With-
drawal Act (LWA) that require EPA to
certify whether the WIPP facility will
comply with the disposal regulations in
accordance with public rule-making
procedures."’’

I do not think it can be any clearer
that the EPA wholeheartedly supports
this amendment.

In summary, the amendment is al-
most identical to language agreed to
by DOE and EPA. That agreed-upon
language was reported by the House
Commerce Committee on April 25 and
was recently reported by the House Na-
tional Security Committee.

The legislation would:

Delete the authorization inciuded in
the WIPP Land Withdrawal Act to con-
duct tests underground at WIPP using
transuranic waste. .

The DOE decided in 1992 not to con-
duct such tests.

Require the Secretary of Energy to
acquire the oil and gas leases on the
WIPP site unless the EPA determines
the acquisition is not necessary.

Create an incremental licensing proc-
ess under which DOE will submit chap-

June 20, 1996

ters of the license application one at a
time, and EPA would comment one at
a time. The EPA would make a final,
encompassing decision. The EPA could
request additional information from
the DOE at any time.

At the suggestion of the EPA and
DOE, provides that the final disposal
regulations for WIPP will be the radi-
ation protectlon standards at 40 C.F.R.
191, and not the Solid Waste Disposal
Act.

The WIPP Land Withdrawal Act re-
quired that DOE certify compliance
with both, a step DOE and EPAa_ d
would be redundant.

The legislation allows the DOE to use
engineered barrlers, natural barriers,
or any other measures—this last provi-
sion belng a new provision—to ensure
WIPP complies with the final disposal
regulations.

This allows DOE to use waste treat-
ment, such as vitrificatlon, to ensure
WIPP's compliance.

Deletes the section of the WIPP Land
Withdrawal Act dealing with retrieval
of the waste emplaced during the test
phase since no waste will be emplaced
during a test phase.

States that it is the Intent of Con-
gress that the Secretary of Energy
make a final decision with respect to
the disposal of transuranic waste at
WIPP by November 30, 1997.

Provides $20 million per year to New
Mexico for impact assistance beginning
upon enactment of this legislation.

The waste isolation pilot plant is a
permanent disposal facility in a salt
bed 2,000 feet below New Mexico for
transuranic waste generated in DOE's
nuclear weapons complex.

Transuranic waste means waste that
includes both radioactive material and
solvents, metals, and other refuse from
manufacturing.

The WIPP Land Withdrawal Act en-
acted on October 30, 1992, authorized a
5- to 8-year test phase at WIPP during
which transuranic waste could be
placed in WIPP and monitored.

Because of the nature of the waste
intended for WIPP, the act also made
WIPP subject to two sets of regula-
tions: radiation protection standards
and the Solid Waste Disposal Act.

In 1993, DOE decided it was not nec-
essary to conduct underground tests at
WIPP using transuranic waste.

At the suggestion of DOE and EPA,
this amendment makes the WIPP Land
Withdrawal Act consistent with the
current test phase at WIPP and re-
moves the redundancy of two sets of
regulatory standards.

First, the amendment deletes those
sections of the WIPP Land Withdrawal
Act dealing with tests using trans-
uranic waste.

Second, the amendment, at the sug-.
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LEXSEE

ENVIRONMENTAL PROTECTION AGENCY

AGENCY: Environmental Protection Agency (EPA).

40 CFR Parts 260, 261, 262, 264, 265, 268, 270, and 271
Hazardous Waste Management

System; Land Disposal Restrictions

[SWH-FRL 3089-5]

51 FR 40572

November 7, 1986

>

ACTION: Final rule.

SUMMARY: The Environmental Protection Agency is today promulgating its approach
to implementing the congressionally mandated prohibitions on the land disposal
of hazardous waste. This action is responsive to amendments to the Resourt
Conservation and Recovery Act (RCRA), enac! | through the Hazardous and Solid
Waste Amendments of 1984 (HSWA).

Today's notice establishes procedures for setting treatment standards for
hazardous wastes, for granting nationwide variances from statutory effective
dates, for granting extensions of effective dates on a case-by-case basis, for
evaluating petitions for a variance from the treatment standard, and for
evaluating petitions demonstrating that continued land disposal of hazardous
wastes is protective of human health and the environment.

In addition, EPA is promulgating specific treatment standards and effective
dates for hazardous wastes included in the first phase of the land disposal
prohibitions: certain dioxin and solvent-containing hazardous wastes. EPA also
is promulgating the Toxicity Characteristic Leaching Procedure (TCLP) for use in
determining whether these wastes meet the applicable treatment standards.
Extensions of the effective date for certain categories of these wastes are also
promulgated in today's rule.

Prohibitions on underground injection of these wastes are on a different
schedule and are being addres: 1| in a different rulemaking. The treatment
standards, however, will apply when the restrictions are effective.

DATE: This final rule is effective November 8, 1986, except for the provisions
in § § 268.30(b) and 268.31(a), which will become effective on November 8,
1988.

ADDRESSES: The official record for this rule king under Docket Number LDR-3 is
located in the RCRA Docket (Sub-basement), U.S. Environmental Protection Agency,
401 M Street SW., Washington, DC 20460, and is available for viewing from 9:30

a.m. to 3.30 p.m., Monday through Friday, excluding legal holidays. The public
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ENVIRONMENTAL PROTECTION
AGENCY

[Docket Mo. 121RA-LDR; FRL-3825-9)

National Oil and Hazardous Substance
Pollution Contingency Plan: .
Appiicabliity of RCRA Land Disposal
Restrictions to CERCLA Response
Actions

AGENCY: Environmental Protection
Agency. »
ACTION: Supplemental notice and
request for comment.

SUMMARY: The Environmental Protection
Agency (EPA) today is soliciting
comment on certain issues concerning
the application of the Resource
Conservation and Recovery Act (RCRA)
land disposal restrictions to response
actions conducted pursuant to the
Comprehengive Environmental
Response, Compensation and Liability
Act of 1980 (CERCLA), and the Resource
Conservagtion and Recovery Act
(RCRA). In particular, the Agency is
soliciting comment on the interpretation
of the RCRA term “land disposal" as it
applies to certain actions involving the
excavation, treatment, and redeposition
of hazardous wastes. Although the
recent proposed revisions to the
National Oil and Hazardous Substances
Pollution Contingency Plan (NCP) (83 FR
51394, December 21 1988) discussed this
subject, EPA is soliciting additional
comment on this issue for consideration
in finalizing the NCP. This interpretation
will apply to waste management at
RCRA fucilities, as well as CERCLA and
RCRA remedial actions, and CERCLA
removal actions.

DATES; Comments on this supplemental
notice must be submitted on or before
November 9, 1989.

ADDRESSES: Written comments on
today's supplemental notice should be
submitted, in triplicate, to the Superfund
Docket, located in Room 2427 at the U.S,
Environmental Protection Agency, 401 M
Street SW., Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT:
Specific questions about the issues
discussed in this supplemental notice
should be directed to David M. Fagan,
Office of Solid Waste and Emergency
Response (0S-341), U.S. Environmental
Protection Agency, 401 M Street SW,,
Washington, DC 20460. Tel. (202) 382~
4497,

SUPPLEMENTARY INFORMATION:
L. Introduction

The preamble to the proposed
National Contingency Plan (NCP) (53 FR
51435) explains that CERCLA remedial
and response actions must comply with

S5-041999 0090(06 K 06-OCT-89-15.04:40)

Federal and State environmental
requirements that are legally applicable
or relevant and appropriate
requirements (ARARs). These ARARs
are identifled on a site-specific basis.
The preamble discussion included an
explanation of certain ARARs which are
of particular significance in evaluating
and selecting remedies at CERCLA sites.
Specifically, the Agency explalned at 53
FR 51443-45 its proposed interpretation
of when Resource Conservation and
Recovery Act {(RCRA) requirements will
be potential ARARSs, and of particular
slgnificance, when land disposal |
restrictions (LDRs) under RCRA may be
applicable or relavant and appropriate
to CERCLAt  dies. EPA explained
that placement of hazardous waste into
a land based unit constitues land
disposal, making the waste subject to
applicable LDRs. The dlscussion further
proposed that land disposal would also
be considered to occur in situations
where wastes, such as contaminated
soil and debris, are excavated, treated
in another unit, and subsequently
redeposited in the land-based unit.

The Agency recelved a substantial
number of comments on this
interpretation of “land disposal.” Many
commenters expressed strong concerns
regarding this particular interpretation
and its implications for the CERCLA
program, as well as for RCRA Subtitle C
corrective actions, State remedial
programs and RCRA Subtitle C closures.
In essence, commenters argued that
under this interpretation, options for
treating and managing wastes (such as
contaminated soll and debris) with
technologies that do not meet the
standard of BDAT, but which are
effective, protective and less costly,
would not be avalilable to remedial
decision makers. Similar concerns have
also been raised by EPA Reglonal staff
involved with implementation of the
CERCLA and RCRA programs. In
addition, a recent comprehensive
management review of the Superfund
program, conducted by a special Agency
Task Group, identified as an important
policy issue for the Agency the effects of
the RCRA LDRs on CERCLA remedies.

In light of this, the Agency has
concluded that this issue—the
interpretation of land dlsposal” as
related to removal, treatment and
redeposition of hazardous wastes—is in
fact a very substantial issue for the
CERCLA program, one which may
rotentlally have significant impacts on a

arge number of remedial actions. The
Agency s also aware that similar
impacts are being experienced within
the RCRA program, in the context of
land disposal units undergoing closure,
as well as corrective aclion remedies.

F4701.FMT...[16.30}. .7-08-88
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In enacting the RCRA LDRs, it
appears that Congress considared their
applicability to remediation activities
under CERCLA and RCRA: sections
3004 (d) and (e) of RCRA specifically
provide a four-year exemption from the
LDRs for soll and debris from RCRA end
CERCLA cleanups. However, it i3 not
clear that the LDR statutory provisions,
and the definition of “land disposal”,
were intended to create these particular
effects on these programs. The following
discussion describes these effects, and
some of their implications. In any case,
in view of the many Superfund RODs
and other actions that are now
r-oceeding to final decisions and which
may Involve redepo  n-type
scenarios, EPA belleve= that there is an
urgent need to resolve s lsst  as soon
as possible. This supplemental notice
therefore is intended to provide a more
thorough discussion of the issue, and
soliclt comment on possible alternative
interpretations of land disposal” that
were not identified in the proposed NCP.
The Agency will consider the comments
received on this supplemental notice in
finalizing the NCP.

It should be noted that although this is
an important and immediate issue for
CERCLA and other programs, in EPA's
view it is only a part of what is a much
broader issue; that is, how should RCRA
Subtitle C requirements differentiate
betweaen ongoing management of newly
generated process wasles, and
standards for cleanup of contaminated
media. In order to provide for a thorough
and focused discussion of this more
fundamental question, EPA plans to
convene a series of infc ! “forum”
meetings with a range of interested
parties in the near future.

1L Discusslon

The criteria for remedy selection
under CERCLA are in Section 121, which
requires that Superfund remedial
actions: (1) Be protective of human
health and the environment, (2) comply
with applicable or relevant and
appropriate requirements (ARARs). (3]
be cost effective, and {4) use permanent
solutions and alternative treatment
technologies or resource recovery
technologies to the maximum extent
practicable.

The RCRA land disposal restrictions
(LDRs) are potential ARARs at many
CERCLA sites. The RCRA LDRs

prohthit with certaln ex~~~"T~~<, the
and —.. . { i hazardtue .- —-- es,

unless the wastes are first treated to
gfandards establlshed by

gectlon 3004(d)). Exceplions {0 Ihese
.-, 8lan may be avaliable il the

~ wasles are dispc " olin units
"
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17TH DOCUMENT of Level 2 printed in FULL format.

ENVIRONMENTAL PROTECTION AGENCY
AGENCY: Environmental Agency.

40 CFR Part 300
National OIl1 and Hazardous Substanc : Pollution Contingency
Plan

[FRL-3644-1]
RIN 2050-AA75

55 FR 8666

March 8, 18390 [PART III OF IV}

ACTION: Final rule.

TEXT:

n 21 No commenters objected to the position in the preamble to the proposed
rule that CERCLA remedial actions should att: ARARs identified at tt
initiation -- versus completion -- of the action.

As EPA discusses elsewhere in this preamble, one variation to this policy
occurs when a component of the remedy was not identified when the ROD is signed.
In that situation, EPA will comply with ARARs in effect when that component is
identified (e.g., during remedial design), which could include requirements
promulgated both before and after the ROD was signed. EPA notes that newly
promulgated or modified requirements may directly apply or be more relevant and
appropriate to certain locations, actions or contaminants than existing
standards and, thus, may be potential ARARs for future responses.

It is important to note that a policy of freezing ARARs at the time of the
ROD signing will not sacrifice protection of human health and the environment,
because the remedy will be reviewed for protectiveness every fiv 3y ,
considering new or modified requirements at that point, or more fre tly, if
there is reason to believe that the remedy is no longer protective of health and
environment.

In response to the specific comments received, EPA notes that under this
policy, EPA does not intend that a remedy must be modified solely to attain a
newly promuligated or modified requirement. Rather, a remedy must be modified if
necessary to protect human health and the environment; newly promulgated or
modified requirements contribute to that evaluation of protectiveness. For
example, a new requirement for a chemical at a site may indicate that the
cleanup level selected for the chemical corresponds to a cancer risk of 10 -2
rather than 10 -5 , as originally thought. The original remedy would then have
to be modified because it would result in exposures outside the acceptable risk
range that generally defines what is protective.

This policy that newly promulgated or modified requirements should be '
considered during protectiveness reviews of the remedy, but should not requi: a

ot
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eliminating RCRA applicability, but included suggestions for creating
treatability groups for CERCLA-type waste and seeking legislative waivers from
LDRs, e.g., a waiver from LDRs for Superfund actions at NPL sites.

One commenter believed that the concept of "unit" is not readily transferable
to CERCLA sites due to the age and former uses of many of the sites undergoing
remediation. Given the ramifications of LDRs, the commenter argued, it may be
more reasonable to create a presumption of treating the entire site as one
“unit," even if remediation includes a series of operable units.

Some comments were received on EPA's statements on consolidating waste. One
stated that consolidation of small amounts of waste across units should not be
considered placement, because that will lead to less environmentally sound and
less cost-effective solutions, particularly if LDRs are triggered. Another
recommended t! : EPA should allow consolidation of small volumes of waste

wywhere on-site, for purposes of storage or ti itr 1it, without trige g
otherwise applicable RCRA standards. Another commenter requested cla: ation
that consolidation within a unit included normal earthmoving and grading A
operations.

1. Actions constituting land disposal. EPA disagrees with commenters who
considered EPA's interpretation of the definition of "land disposal" under RCRA
section 3004 (k) to be too narrow. These commenters argued that any movement of
waste should be considered "placement" of waste, and thus "land disposal" under
RCRA section 3004 (k).

The ciefinition of "land disposal" is central to determining whether the RCRA
LDRs are applicable to a hazardous waste which is being managed as part of a
CERCLA response action, or RCRA closure or corrective action. The term "land
disposal" is defined under RCRA section 3004 (k) as including, but not limited
to, "any placement of such hazardous waste in a landfill, surface impoundment,
waste pile, injection well, land treatment facility, salt dome formation, salt
bed formation, or underground mine or cave." The terms "landfill", ‘“"surface
impoundment, " and the others, refer to specific types of units defined under
RCRA regulations. Thus, Congress generally defined the scope of the LDR program
as the placement of hazardous waste in a land disposal unit, as those units are
defined under RCRA regulations.

EPA has consistently interpreted the phrase "placement * * * in" one of these
land disposal units to mean the placemen* =% »azard~'s wastes into one of these

units, n
<art-s.,

T Thg movement of waste wifhin a unii. See e.g., 51 FR 40577 (Nov. 7.

1986) ana b4 FR 41566-67 (October iu, 1989) (sup— ~~----T —~~posal .. possibl.
altern...ve interpretations .. "land dlsposal") wre wo- o-.vo$ that iv-

interpretation that the "placement *' % in" language r__:rs to a transfer of
waste into a unit (rather than 81mply any movement of waste) i1s not only

consistent with a straightforward reading of section 3004 (k), but also with the

Congr~=~ional purpose behind the LDRs. The central concern of Congress in

€stab..ohing the LDR program was to reduce or eliminate the practice of

disposing of untreated hazardous “waste at RCRA hazardous waste facilities. The

primary aim of Congress was prospective rather than directed at already-disposed
waste within a land disposal unit. See 51 FR 40577 (Nov. 7, 1986). Moreover,
interpreting section 3004 (k) to require application of the LDRs to any movement
of waste could be difficult to implement and could interfere with necessary
operations at an operating RCRA facility. For instance, when hazardous waste is

oL
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17TH DOCUMENT of Level 2 printed in FULL format.

ENVIRONMENTAL PROTECTION AGENCY
AGENCY: Environmental Agency.

40 | Part 300
National OIl and Hazardous Substances Pollution Contingency
Plan

[FRL-3644-1]
RIN 2050-AA75

55 FR 8666

\ -

March 8, 1990 [P, > ITII OF IV]

ACTION: Final rule.

TEXT: -

'n 21 No commenters objected to the position in the preamble to the pr¢ sed
rule that CERCLA remedial actions 1ould attain ARARs identified at the
initiation -- versus completion -- of the action.

As EPA discusses elsewhere in this preamble, one variation to this policy

surs when a component of the remedy was not identified when the ROD is signed.
In that situation, EPA will comply with ARARs in effect when that component is
i¢ tified (e.g., during remedial design), which could include requirements
promulgated both before and after the ROD was signed. EPA notes that newly
promulgated or modified requirements may directly apply or be more relevant d
appropriate to certain locations, actions or contaminants than existing
standards and, thus, may be potential ARARs for future responses.

It ie important to note that a policy of freezing ARARs at the time of the
ROD signing will not sacrifice protection of human health and the enviror nt,
because the remedy will be reviewed for protectiveness every five years,
considering new or modified requirements at that point, or more frequently, if
there is reason to believe that the remedy is no longer protective of health and
environment.

In response to the specific comments received, EPA notes that under this
policy, EPA does not intend that a remedy 1st be modified solely to attain a
newly protulgated or modified requirement. Rather, a remedy must be modified if
necessary to protect human health and the environment; newly promulgated or
modified requirements contribute to that evaluation of protectiveness. For
example, a new reguirement for a chemical at a site may indicate that the
cleanup level selected for the chemical corresponds to a cancer risk of 10 -2
rather than 10 -5 , as originally thought. The original remedy would then have
to be modified because it would result in exposures outside the acceptable risk
range that generally defines what is protective.

This policy that newly promulgated or modified requirements should be
considered during protectiveness reviews of the remedy, but should not require a
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