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SWMU name or number) of work deemed “acceptable” be either included in the corrective action
conditions or as an attachment to the corrective action conditions.

Ecology Response: Ecology agrees to provide the requested clarification, below. Except as discussed below, we do
not believe changes to the proposed permit conditions are necessary in this area.

The Commenter requests clarification of the  :thod by which work under anon CRA/HWMA authority or
program is found to be acceptable and that an identification, by unit, of work found to be acceptable be included in
the Permit.

Currently, the non-RCRA/HWMA-lead work that Ecology believes has and/or will satisfy corrective action
requirements has been developed and carried out as CERCLA-lead work under the FFACO, as amended. As part
of developing and agreeing to the initial FFACO, and later in the Memorandum of Understanding between Ecology
and EPA concerning the FFACO, Ecology agreed that, in general, CERCLA-lead cleanups conducted under the
FFACO would automatically satisfy corrective action requirements (see, e.g., Article XXIII, paragraph 87,
paragraph 88 and iragraph 89 of the FFACO). As discussed in the FI O, as amended, the Memorandum of
Understandi  between Ecology and EPA concerning the FFACO, and numerous federal guidance documents, it is
generally agreed that the RCRA corrective action and CERCLA cleanup programs have the s e goal of protecting
human health and the environment. ’

Of course, although we agreed that CERCLA-lead work, in general, would automatically satisfy RCRA/HWMA
corrective action requirements, we did not by that agreement abrogate our responsibilities or authorities under
RCRA/HWMA. Therefore, the FFACO (and the proposed permit conditions) provide that if Ecology and EPA,
after exhausting the dispute resolution process established by the FFACO, cannot agree on a cleanup requirement or
schedule for a CERCLA-lead unit, Ecology expressly reserves the right to independently take action under State
authorities. In the proposed permit conditions, we amplified how we might exercise the right we expressly reserved
in the FFACO. In the proposed permit conditions we established that, if Ecology and EPA, after exhausting the
FFACO dispute resolution process, cannot reach agreemerit, Ecology would notify the Permittee, in writing, and the
Permittee would be required to submit a written plan explaining how he-/-she intended to go about satisfying
corrective action requirements. This structure is maintained in the final permit conditions. To date, Ecology and
EPA have yet to need to use the FFACO dispute resolution process.

In the future, Ecology might identify other non-RCRA/HWMA programs or authorities that might be used to satisfy
corrective action requirements. For example, the Atomic Energy Act closure process, as administered by the
Washington State Department of Health, might, in the future, be found appropriate to satisfy any corrective action
requirements that might exist at the US Ecology site. Ecology will make these evaluations on a case-by-case basis
and incorporate them into the Permit using the permit modification procedures, thereby ensuring public notice and
an opportunity for public comment.

Regarding the 100-NR-1 and 100-NR-2 operable units, the 100-NR-1 and 100-NR ~ operable units were initially
identified as RCRA Past Practice Units in the FFACO. The Tri-Parties agreed in milestones M-15-00 and M-16-00
to conduct the evaluation and selection of a cleanup action at 100-NR-1 and 100-NR-2 as a Pilot Project. The Pilot
Project objective was to integrate CERCLA and RCRA at a single cleanup site. To that end, the Tri-Parties issued
a CERCLA Proposed Plan and a RCRA Corrective Measures Study covering the 100-NR-1 and 100-NR-2 operable
units in February 1998. In addition to satisfying the requirements for evaluation and selection of a remedial
alternative under CERCLA, the proposed plan also contained the corrective action conditions and performance
standards to be achieved under the preferred alternative. Specifically, the USDOE committed to achieving
performance standards found at WAC 173-303-646(2) which require the remedial alternative achieve protection of
human health and the environment for all releases of dangerous wastes and dangerous constituents, including
releases from all solid waste management units at the Facility. The RCRA performance standards are to be
achieved under the selected CERCLA remedial action of remove, treat, and dispose. Further, specific conditions
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subordinate, first step in satisfying corrective action requirements, requirements that appear to establish a series of
unilateral, after-the-fact, case-by-case decisions by Ecology.

What is more, the Focus Sheet and Fact Sheet provide no explanation or justification for the differences between
the 1994 correctiv n Permit and the current proposal. There is no citation to any difference between the
corrective action ons of WAC 173-303-646 and 40 CFR 264.100 that requires this altered approach, or any
explanation why a continuation of the language adopted by EPA in 1994, as EPA then promised, would not fully
satisfy the requirements of the WAC regulation. It seems if there were significant differences between the
corrective action programs of EPA and Ecology, the differences could call into question the authorization of
Ecology to enforce corrective action pursuant to RCRA/HSWA.

Tothee: 1 T~AT onl0}F :oncurred with changes between its 1994 corrective action Permit and the
currentp  ssed corrective action Permit, this would constitute a de facto delegation to Ecology of EPA’s ai " irity
to select remedies at Federal facilities under CERCLA Section 120(e)(4). Such delegation is in direct contradiction
to CERCLA Section 120(g), that that "no authority vested in the Administrator under this section may be
transferred, by executive order of the President or otherwise, to any other officer or employee of the United States
or to any other person." [Emphasis added]

Subsequent to the enactment of CERCLA in 1980, HSWA was enacted in 1984 to ensure that facilities with current
RCRA Permits not only prevented spills of hazardous waste through compliance with RCRA, but also remediated
past _, lls as a condition of permitting. HSWA was not intended to displace CERCLA as the primary statutory
mechanism for address: | significant releases of hazardous substances. The 1986 Superfund Amendments and
Reauthorization Act (SARA), which added Section 121 to CERCLA, reaffirmed this. Section 121 established a
statutory basis for the supremacy of the CERCLA process over the procedural requirements of other environmental
laws. Thus, Section 121(d) states that only substantive requirements of other Federal and State laws would be
applied to CERCLA response actions, via the CERCLA-mai _ed applicable or relevant and appropriate

requiren  ts (ARARSs) process. Similarly, Section 121(e)(1) exempts CERCLA response actions performed
‘onsite’ from all permit requirements of RCRA and other laws. The FFACO specifically recognizes that these
provisions of law govern CERCLA response action on the Hanford Site at Article XVIII, Paragraph 63:

The Parties recognize that under CERCLA Secs. 121(d) and 121(e)(1), and the national contingency plan
(NCP), portions of the response actions called for by this Agreement and conducted entirely on the Hanford
S reexemp from the procedural requirements to obtain Federal, State, or local permits, but must
satisfy all the ¢, , icable or relevant and appropriate Federal and State standards, requirements, criteria or
limitations that would have been included in any such permit.

Because CERCLA response actions conducted on the Hanford Site (that includes all of the 'facility' named as the
subject of the Permit, per Article V, Paragraph 22.L. of the FFACO) are not subject to any Federal, State, or local
permit, there is no basis to claim that CERCLA response actions are subject to the corrective action provisions of
this Permit. In this respect, the FFACO is the implementation of legal authorities that preempt corrective action
authorities.

One example of the primacy of CERCLA over RCRA requirements is McClellan Ecological Seepage Situation
[MESS] v. Perry, 47 F.3d 325 (U.S. Court of Appeals 9 Circuit, 1995). MESS and individual plaintiffs brought
suit under RCRA’s citizen suit provision, seeking an injunction ordering the Air Force to obtain RCRA permits for
various contaminated sites on McClellan Air Force Base that had not operated as RCRA treatment, storage, or
disposal (TSD) units, which would force the Air Force to conduct cleanup under State-administered TSD closure

1 corrective action procedures. While recognizing that currently operating TSD units were subject to normal
RCRA permit processes, the court dismissed the suit, noting that

an injunction or declaration requiring McClellan to comply with RCRA permitting requirements [for
contaminated areas being remediated under CERCLA] would also interfere with the CERCLA cleanup. As
McClellan points out, the entire purpose of a permit requirement is to allow the regulating agency to
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that would be primarily managed under either RCRA or CERCLA. The irpose of this management approach was
to reduce or eliminate the potential for duplication of effort between EPA and Ecology and between the C._... A
and RCRA corrective action cleanups. It was not a waiver of jurisdiction. The catego ~ tion of a unitasa( P
unit can no more waive Ecology’s authority to implement corrective action or the USDOE’s responsibility to
satisfy corrective action requirements than categorization of a unit as an RPP unit could waive EPA’s authorities
and the USDOE’s responsibilities under CERCLA. The Parties recognized this in Section 5.6. of the TPA Action
Plan where we agreed:

“EPA and Ecolc  have selected a lead regulatory agency approach to minimize duplication of effort and
maximize producuvity. . . the lead regulatory agency for a specific operable unit, TSD group/unit or
milestone will be responsible for overseeing the activities covered by this action plan that relate to the
successful com tion of that milestone or activities at that operable unit or TSD group/unit, ensuring t' -
all applicable rc iirements are met. However, the EPA and Ecology retain their respective le

* orities.”

We note that WAC 173-303-646(3) does not, as the Commenter asserts, prejudge that an action under the Model
Toxics Control Act would automatically satisfy corrective action requirements. Although a MTCA action might
satisfy corrective action requirements (indeed we would expect it to since Ecology is using the MTCA regulations
as guidance in developing site-specific corrective action conditions), WAC 173-303-646(3) simply highlights the
choices Ecology has in determining which administrative mechanism to use to impose and oversee corrective action
at any given facility, e.g., we might use a MTCA order, or a Permitor order under RCW 70.105. Of course, at
Hanford, for the present, Ecology has already made decisions about administrative mechanisms, in that we have
entered into the FFACO and issued the RCRA/HWMA Permit.

When evaluating how to address corrective action in the Permit, Ecology mainly considered two approaches. First,
we considered an approach where we would evaluate every CERCLA lead cleanup under the Permit to confirm that
corrective action requirements were met, either contemporaneously with the C~ ™ CLA cleanup or after the
CERCLA cleanup was complete. We rejected this approach as potentially inconsistent with the FFACO and as
inefficient, since it would automatically require Ecology to take action to evaluate and endorse the details of every
CERCLA-lead cleanup. Second, we considered an approach that generally relied on work under the FFACO to
automatically satisfy corrective action requirements. We choose this second approach as consistent with the
FFACO and as the most efficient way to account for corrective action requirements in the Permit.

Once we had decided to go forward with an approach that relied on work carried out under the FFACO to satisfy
corrective action requirements, we began to think about how to establish permit conditions. We considered the
approach EPA Region 10 took in establishing their 1994 permit conditions for corrective action, that is, we
considered unconditional, prospective deferral to CERCLA for areas of Hanford that are assigned a CERCLA lead
under the FFACQ. We rejected unconditional, prospective deferral for two reasons. First and primarily, we
consider it inconsistent with Ecology’s reservation of the right to take additional action at a CERCLA-lead unit if
EPA and Ecology are unable to reach agreement about cleanup schedules or requirements under the FFACO. We
note that, relative to CERCLA actions, Ecology is in a fundamentally different position than EPA Region 10.
Under the FFACO, EPA Region 10 is the final arbiter of cleanup requirements at CERCLA-lead units thereby
assuring (we assume) that they will be satisfied that the cleanup protects human health and the environment. One
can understand, therefore, why the rights Ecology reserved to take action outside the FFACO at CERCLA lead
units in the event that EPA and Ecology cannot agree on cleanup requirements, might not be necessary or
appropriate for EPA. Second, after consulting with EPA Region 10, we were not convinced that unconditional,
prospective deferral to CERCLA would satisfy the requirement in WAC 173-303-646(2)(c) and RCRA Section
3004(u), 42 U.S.C. § 6924(u), that, when corrective action cannot be completed prior to permit issuance, permits
include corrective action requirements and schedules. '

Therefore, although we have also chosen to generally use work under the FFACO to automatically satisfy
corrective action requirements, and we have incorporated FFACO cleanup requirements and schedules, by
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not changing the substance of the Permit requirements, has resulted in removal of much of the language
to which the Commenter objected.

16.

Condition I1.Y .2.i: Key Comment Conflicts with CERCLA, the FFACO, or the
Permit (HSWA Portion); unreasonable, unfair, redundant, or
unnecessary

Draft Permit Conditions as proposed by the Department of Ecology: For units identified in
Appendix C of the FFAOC, as amended, as CERCLA Past Practice Units, Ecology accepts work under
the FFACO, as amended, and under CERCLA program as satisfying corrective action requirements to
the extent provided for in Conditions I1.Y.3.a.i and subject to the reservations and requirements of
ILY.3.a.ii through Y.3.avandIlLY.3.d.

Condition Impact Statement: This condition damages cleanup program by creating additio
requiren its without additional benefits.

Requested Action: Revise this condition to read: "For CERCLA Past-Practice Units, whether currently
identified or newly identified, Ecology accepts work under the FFACO, as amended, and under the
CERCLA progr: , as satisfying all corrective action requirements."

Comment . tification: While Ecology "accepts work under the FFACO . . . as satisfying corrective
action requirements," Ecology proposes to make such acceptance conditional on a case-by-case
unilateral Ecology re-examination of each CERCLA response action for satisfaction of unspecified
standards. Such re-examination is contrary to the express provisions of CERCLA Section 121, which
exempts CERCLA response actions from having to satisfy the procedural requirements of other
regulatory programs, whether State or Federal.

-.<ology Response: Ecology disagrees with the requested action as discussed below.

First, a case-by-case re-examination of each CERCLA response action is not required. A plain reading
of proposed Cond n I1.Y.2.i, including its reference to proposed Conditions 11.Y.3.a.ii through
I1.Y.3.a.v and I1.Y.3.d, is that approved work carried out under the FFACO at CPP Units will
automatically satisfy corrective action requirements, without any further review or evaluation under the
Permit. Only when EPA and Ecology after exhausting the dispute resolution process under Section
XXVI of the FFACO, cannot agree on investigation or cleanup requirements, would additional
evaluation or review under the Permit be required. Given that to date, EPA and Ecology have never
invoked the dispute resolution process of Section XXVI of the FFACO, let alone failed to reach
agreement, this reservation of Ecology’s rights will not result in re-examination of each CERCLA
response action. This issue is discussed further in our response to “General Comments and Key
Comments” above and comments numbered 4, 13, 14 and 15 through 20. (Note: proposed Conditions
I.Y.2and [1.Y.3 1 ‘e been compressed into final Condition II.Y.2. Therefore, proposed Condition

- 11.Y.2.i has become final Condition I1.Y.2.a, proposed Condition I1.Y.3.a.ii has become final Condition

I1.Y.2.a.i, proposed Condition I1.Y .3.a.iii has become final Condition I1.Y.2.a.ii, proposed Condition
I1.Y.3.a.iv has become final Condition II.Y.2.a.iii, proposed condition I1.Y.3.a.v has become final
Condition I1.Y.2.a.iv, and proposed Condition I1.Y.3.d has become final Condition I11.Y.2.d.)

Second, if, after exhausting the dispute resolution process under Section XXVI of the FFACO, EPA and
Ecology cannot agree on investigation or cleanup requirements for CERCLA past-practice units, the
standards for additional work are clearly specified in Condition ILY.1.

Finally, although we disagree with the Commenter’s reading of the proposed permit conditions, we are
persuaded that the proposed condition may have been confusing to some people. To remedy this
confusion, as discussed above, we have compressed proposed Conditions I1.Y.2 and I1.Y.3 into final
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Appendix B and C, that is protective of human health and the environment, corrective action under this
Pern is unnecessary, as long as the Permittee complies with the conditions in the FFACO including
modification thereto".

Comment Justific on: This condition infers that both RCRA and CERCLA actions taken under the
FFACO are inadequate and that only Ecology corrective actions can satisfy the overall cleanup program.
The assertion that "corrective action is necessary", which is a prerequisite to the imposition of any
corrective action re iirements under WAC 173-303-646(2), is the equivalent of stating that the
CERCLA process on the Hanford Site is inadequate to address all past contamination, whether currently
known or later discovered. That assertion of inadequacy cannot be supported. The 'necessary’
Jjurisdictional prerequisite to issuing orders under corrective action authority is simply lacking.

Ecology Response: Ecol( _, disagrees with the requested action as discussed below.

Prop: 1 Condition ILY.3 simply recognizes that, bec 7 fordisal At 1t rageand
disposal facility, cc  ctive action is required. At many RCRA Facilities, there would be a report
developed to identify solid waste management units and areas of concern that require investigation; at
Hanford, these units and areas were identified through the FFACO and are listed as either “CERCLA
Past Practice Units” if they will be cleaned up primarily using CERCLA procedures or “RCRA Past
Practice Units” or “RCRA Treatment, Storage or Disposal Units” if they will be cleaned up primarily
using RCRA procedures. The reference to these lists in the FFACO simply identifies the units at
Hanford that have been already identified as needing corrective action. Given that the subparagraphs of
this condition go on to incorporate the cleanup requirements and schedules of the FFACO into the
Permit t by reference as corrective action requirements, it is unclear how one could infer from this
condition that actions under the FFACO are inadequate.

Regarding the asse on that the ‘necessary’ jurisdictional prerequisite to issuing orders under corrective
action authority is simply lacking,” the Commenter seems to forget that, among other things, EPA
entered into the FFACO, in part, pursuant to RCRA Section 3008(h), the Federal enforcement authority
generally used to compel corrective action, and that Ecology entered into the FFACO, in part, pursuant
to the Washington Hazardous Waste Management Act, Chapter 70.105 RCW, the authority it would
generally use to implement the state dangerous waste regulations, of which corrective action
requirements are a part. In any case, given that the Agency is not, at this time, proposing to issue a new
corrective action order to the USDOE, it is unclear how this discussion of this jurisdictional predicate is
relevant to the proposed permit conditions. The jurisdictional predicate for permitting is not, as far as
we know, in dispute. Once a permit is required, both the Federal and State hazardous/dangerous waste
programs clearly establish that, when corrective action cannot be completed prior to permit issuance,
permits must contain corrective action conditions and schedules of compliance. See, e.g., RCRA
Sections 3004(u) and 3004(v), 40 CFR 264.101, and WAC 173-303-646.

Finally, although we disagree with the Commenter’s reading of the proposed permit condition, we are
persuaded that the proposed condition may have been confusing to some people. To remedy this
confusion, we have compressed proposed Conditions I1.Y.2 and II.Y.3 into one final permit condition,
IL.Y.2. This compression, while not changing the substance of the Permit requirements, has resulted in
moving the language objected to by the Commenter.

Condition I1.Y.3.a. Key Comments: Conflicts with CERCLA, the FFACO, or the

CERCLA Past Practice Units Permit (HSWA Portion); exceeds regulatory authority;
unreasonable, unfair, redundant, or unnecessary; creates
potential conflict with EPA requirements

Condition Impact Statement: To place CERCLA actions under the unilateral supervision and
enforcement of a RCRA delegated Permit enforcement program would directly conflict with the intent
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based on the Permit against any failures to satisfy Ecology that the CERCLA work, under the FFACO,
is being performed adequately. As discussed previously, in connection with Condition I1.Y 3.a.i., this
not only would be illogical, unreasonable, and inequitable, but also contrary to the express exemption
from procedural (including enforcement), administrative, and Permit requirements in CERCLA Section
121. Although Ecology cites as authority Article VII, Paragraph 29 of the FFACO, that provision is
premised on DOE violating "any RCRA requirement of this Agreement", Article VII specifically is
concerned with obtaining and complying with permits for TSD units. Ecology should not create its own
juri tion over CERCLA response actions by copying these conditions from the FFACO into this
Permit.

Ecology Response: Ecology disagrees with the requested action as discussed below.

The Commenter raises three issues relating to enforcement of requirements and schedules for cleanup of
CPP Units under the Permit: first, that it would result in unfair double jeopardy because the Permittee
would be subject to concurrent enforcement by __ A anc. _.ology for the same violation; second, that it
is inconsistent with the FFACO; and, third, that it is inconsistent with the permit waiver provided by
CERCLA Section 121.

R ing double jeopardy, failure to undertake corrective actions included in the FFACO and

in yrated into the Permit may violate both requirements but will not constitute double jeopardy. This
is because the double jeopardy clause of the Fifth Amendment prohibits multiple criminal punishments
for the same offense; it generally does not restrict dual remedial civil penalties or enforcement,
particularly when they are undertaken pursuant to different statutory authorities and by different
sovereigns. See, e.g., United States v. Ursery, 518 U.S. 267(1996); Abbate v. United States, 359 U.S.
187 (1959).

Regarding consist« :y with the FFACO, see our responses to “General Comments and Key Comments”
and comments numbered 4, 13, and 15 through 24.

Re ling the permit waiv  provided by CERCLA Section 121(e) spec...cally, owr  mnseto
“General Comments and Key Comments” and comment number 19.

Finally, although we disagree with the Commenter’s reading of the proposed Condition, in an effort to
allow all parties to move forward with these permit changes and to focus their resources on cleanup at
the facility instead of generic jurisdictional arguments, we have deleted the last sentence of proposed
Condition I1.Y.3.a.ii. (i.e., we have deleted, “Consistent with Article VII, paragraph 20, and Article
XLVI, paragraph 136, of the FFACO, as amended, and other applicable provisions of the FFACO, as
amended, such enforcement actions are not subject to dispute resolution under the FFACO.”) We
emphasize that this deletion is in no way an indication that we believe actions to enforce permit
conditions for corrective action are subject to dispute under the FFACO. (Note that proposed Condition
I1.Y.3.a.ii, as revised, is now final Condition I1.Y .2.a.i.)

22,

Condition I1.Y.3.a.iii. Key Comment Conflicts with CERCLA, the FFACO, or the
Permit (HSWA Portion); exceeds regulatory authority;
unreasonable, unfair, redundant, or unnecessary

Draft Pe "t Conditions as proposed by the Department of Ecology: In the case of interim RODs, a
final decision about satisfaction of corrective action requirements will be made in the context of
issuance of a final ROD.

Condition Impact Statement: Creates uncertainty for planning and budgeting of cleanup actions.

Requested Action: Delete all conditions under I1.Y .3.a.iii.
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changes to the permit conditions are warranted, as discussed below.

In Article XLVI paragraph 136, the Parties agreed that (except for paragraphs 38 and 80), “nothing in
{the . .’”ACO] shall preclude EPA or Ecology from the direct exercise of (without employing dispute
resolution) any administrative or judicial remedies available to them. .. he event or upon the
discovery of a violation of, or noncompliance with [the FFACO].” Failure to comply with the approved
FFACO requiremei  and schedules related to investigation and cleanup of RPP units would clearly be a
violation of, or noncompliance with the FFACO, subject to Ecology enforcement without first
employing dispute resolution. Moreover, Article VIII, paragraph 30, of the FFACO indicates that the
disp  resolution provisions of the agreement do not apply to “enforcement” nor “Dangerous Waste
permit actions” which are otherwise subject to administrative or judicial appeal. Consequently, Article
VII, paragraph 29 similarly indicates that permit conditions will be enforced directly, without the n:

for FFACO dispute resolution, usually upon seven days written notice to the USDOE.

Finally, although we disagree with the Commenter’s reading of the proposed condition, in an effort to
allow all parties to move forward with these permit changes and to focus their resources on cleanup at
the facility instead of generic jurisdictional arguments, we have deleted the last sentence of proposed
Condition I1.Y.3.b.ii, i.e., we have deleted, “Consistent with Article VII, paragraph 20, and Article
XLVI, paragraph 136, of the FFACO, as amended, and other applicable provisions of the FFACO, as
amended, such enf :ement actions are not subject to dispute resolution under the FFACO.” (See final
Condition I1.Y.2.b.i.) We emphasize that this deletion is in no way an indication that we believe actions
to enforce permit conditions for corrective action are subject to dispute under the FFACO.

27.

Condition I1.Y.3.c. Dangerous Waste Key Comment: Exceeds regulatory authority; unreasonable,

Tre:  =nt, Stor:  and Disposal unfair, redundant, or unnecessary
Units (including "~ Y.3.c.i through '
ILY.3.c.ii)

Draft Permit Conditions as proposed by the Department of Ecology:

ILY.3.c.i. For each TSD unit or group of units, when the Permittee submits a certification of closure
or a certification of completion of post-closure care, the Permittee must, at the same time,
request to modify this Permit to either:

I1Y.3.c.i.A. reflect that the work completed under closure and/or post-closure satisfies the requirement
for corrective action; or

I1.Y.3.c.i.B. if the work completed under closure and/or post-closure care does not satisfy corrective
action requirements, to incorporate unit-specific corrective action requirements.

I1.Y.3.c.ii. On completion of the public comment period initiated by the Permittee’s request under
I1.Y .3.c.i, Ecology will make a final decision as to whether the work completed under
closure and/or post-closure care satisfies corrective action, specify any unit-specific
corrective action requirements, and incorporate the decision into this Permit in accordance
with the permit modification process of WAC 173-303-830.

Condition Impact Statement: These conditions would impose an inefficient permitting methodology
and result in additional costs to Permittee without corresponding benefit to human health and the
environment.

Requested Action: Delete these conditions in their entirety. Alternately, see subsequent comments and
proposed revisions to these conditions in I1.Y.3.c.

Comment Justification: Pursuant to the FFACO, the 1994 Permit, HSWA Portion, Condition ITL.A.
Integration with the FFACO, Section II.A.1, EPA stated: "The corrective action for the Hanford
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certification of completion of closure or post-closure care.

Ecology emphasizes that we are not intending to impose an additional document preparation burden,
only to ensure thattl locuments already required at completion of closure and post-closure
appropriately account for the corrective action status of the closing unit. The Parties have agreed that
closure of treatment, storage and disposal units will normally consider all hazardous substances
including radioactive constituents. Because of this agreement, completion of closure or post-closure
care will normally satisfy corrective action requirements and it will be a matter of simply including this
statement in the closure or post-closure certification that is already required.

In some cases, as discussed in Section 6.3 of the FFACO Action Plan, a unit might be closed without
addressing all hazardous substances. When closure activities do not address all hazardous substances,
corrective action r«  lirements remain. To account for the remaining corrective action requirements,
Ecology anticipates that in these circumstances the ceri’™ “lons of closure would include
acknowledgment that corrective action requirements re _and reference the process that will be used
to satisfy the corrective action requirements. These processes, which are likely under the auspices of
past-practice unit activities, would then be covered by proposed Conditions I1.Y.3.a and I1.Y.3.b (final
condition II.Y.2), v ch generally accept both RPP and CPP cleanups approved under the FFACO as
automatically satisfying corrective action requirements.

In consideration of these comments, Ecology has made three cl-~~ 1es to ensure that flexibility is
maintained and to clarify these conditions. First, we have modified proposed Condition I.Y.3.c.i to
allow for an assessment of corrective action at a unit to be submitted before certification of completion
of closure or post-closure if Ecology and the Permittee agree (see final Condition I1.Y.2.c.). While we
continue to believe that certification of completion of closure or post-closure is the most appropriate and
efficient time to make corrective action determinations for closing units, we are persuaded that there
may be situations not currently anticipated where an earlier determination would be appropriate. We are
not persuaded that it is appropriate to make a determination after certification of completion of closure
or post-closure care; the completion of closure or post-closure care is a significant milestone in cleanup
of treatment, storage and disposal units. A certification documenting completion or closure or post-
closure care is already required. Ecology continues to believe that it is necessary to reflect the
corrective action status of a unit in this certification. We reiterate that, given existing agreements to
generally address all hazardous substances during closure, these certifications will generally reflect that
corrective action for the closed unit is complete.

Second, we have clarified the language to ensure that when corrective action requirements at a closed
unit will be met, using either the RPP or CPP Unit cleanup process, the conditions governing corrective
action at past-practice units apply. (l.e., to clarify that, provided corrective action at a closed unit will be
addressed using the RCRA or CERCLA past-practice unit cleanup process, the Permittee need only
reference these ongoing processes in the certification and then, in accordance with proposed Conditions
[1.Y.3.a and I1.Y.3.b (final Condition I1.Y.2), generally the approved cleanup requirements and
schedules under the FFACO will automatically satisfy corrective action requirements.) See final
Condition I1.Y .2.c.

Thir we have modified proposed Conditions I1.Y.3.i and I.Y 3.ii to allow decisions about corrective
action requirements to be incorporated into the Permit using either Permittee initiated or Agency
initiated permit modifications. (See final Condition I1.Y.2.c.iii.) We are persuaded that, in many cases,
it will be most efficient to incorporate these decisions into the Permit using the already established
process for annual permit modification.

29. Condition IL.Y.3.c.i.A. Key Comment: N/A






Permit Modification Responsiveness Summary
Permit Number: WA 7890008967
March 28, 2000

' Page 51 of «

Comment Justification: The Permittee has suggested this condition because conditions I1.Y.3.c.i.A and
11.Y.3.C.i.B would not provide the necessary options to ensure cost effective clean up of the Hanford
Facility. Adding this option will ensure the appropriate options are available for TSD unit closure
and/or post-closure activities when the activities will be deferred to the operable unit activities.

Refer to Comment Number 27 regarding the overall comment to conditions contained in I1.Y.3.c.
Ecology Response: Ecology disagrees with the requested action as discussed below.

First, as discussed in the responses to comments 27 and 28, Ecology is not persuaded that certifications
of completion of closure or post-closure care should be accepted without, at the same time, an account
of the corrective action status of the unit. In the unlikely event that closed units have remaining
corrective action o gations Ecology continues to believe that these are properly accounted for using
the existing documentation required at completion of closu  r post-closure care.

Second, as discussed inr »nsesto comn s 27 and 28, Ecology is persuaded that there may be
situations where it is appropriate to account for the corrective action status of a unit before completion
of cl ure or post-closure care and has made an allowance for this. Ecology has also clarified that, in
the event that corrective action at a closed (or, if the accounting is made prior to completion of closure
or post-closure care, closing) in accordance with proposed Conditions I1.Y.3.a and I1.Y.3.b (final
Condition I1.Y.2), generally the approved cleanup requirements and schedules under the FFACO will
automatically satisfy corrective action requirements. See final Condition I1.Y.2.c.ii.

32.

Condition I1.Y.3.c.ii. Key Comment: Unreasonable, unfair, redundant, or
unnecessary

Draft Permit Conditions as proposed by the Department of Ecology:

ILY.3.c.ii.  On completion of the public comment period initiated by the Permittee’s request under
I1.Y .3.c.i, Ecology will make a final decision as to whether the work completed under
closure and/or post-closure care satisfies corrective action, specify any unit-specific
corrective action requirements, and incorporate the decision into this Permit in accordance
with the permit modification process of WAC 173-303-830.

Condition Impact Statement: This condition would impose an inefficient permitting methodology and
result in additional costs to the Permittee without benefit to human health and the environment.

Requested Action: Delete this condition in accordance with Comment Number 27. Alternately, revise
this condition tor.  |: "At the appropriate time agreed to by the Permittee, the Department will
determine whether closure and/or post-closure care activities performed in accordance with Part I1I, V,
or VI of this Permit satisfy corrective action and whether the Department will specify any unit-specific
corrective action requirements. If the Department determines that the activities completed under closure
and/or post-closure . : satisfies corrective action, the Department will incorporate the determination
into this Permit in accordance with the permit modification process of WAC 173-303-830".
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rights from the FFACO in the Permit without reiteration of the reservations of the other Parties does not
compel the Permittee to accept Ecology’s assertions in full as a precondition of receiving the Permit or
constitute a waiver of defenses. For any specific action taken by Ecology, the Permittee would retain
applicable appeals and defenses. The reservation of rights simply ensures that, given the permit shield
language at WAC 173-303-810(8)(a) and considering our decision to rely, in the Permit, on work
developed and carried out under the FFACO, Ecology will retain the ability to exercise the rights it
reserved under the FFACO.

34.

Condition: I1.Y.4.a. U.S. Ecology Key Comment: Conflicts with CERCLA, the FFACO, or the
(including Conditions I1.Y 4.a.i. Permit (HSWA Portion); unreasonable, unfair, redundant, or
through IL.Y 4.a.ii.) unnecessary; creates potential conflict with EPA requirements

Draft Permit Conditions as proposed by the Department of Ecology:

Y4 . The solid waste man- ~ “ment units are not covered by the FFACO, as
amended, ana require investigauon to determine whether releases of dangerous waste or
dangerous constituents that warrant corrective action have occurred or are occurring.

[.LY4.aiA US Ecology, Inc., SWMU 1 Chemical Trench.
I.LY4.a.iB  US Ecology, Inc., SWMU 2-13: Low-level radioactive waste trenches 1 through 11A.
I1.4Y.a.i.C  US Ecology, Inc., Underground resin tank.

I1.4.Y a.ii Selected solid waste management units identified in Condition I1.Y.4.a.i are currently
being invest ited by US Ecology in accordance with the Comprehensive Investigation
US Ecology — Hanford Operations Work plan. US Ecology will submit to Ecology a
written report on the findings of the investigation. The report will help Ecology
determine whether, based on site specific conditions, additional work is needed to
investigate or clean up the solid waste management units identified in Condition
IL.Y 4.a.i.

I.Y.4.a.iii Following receipt of the written report, or within one year of the effective date of the
Permit Condition, whichever is earlier, Ecology will make a tentative decision as to
whether additional investigation or cleanup is necessary to protect human health or the
environment for the solid waste management units identified in WAC 173-303-840(10).
Following the associated public comment period, and consideration of any public
comments received during the public comment period, Ecology will publish as final
per tconditions under WAC 173-303-840(8) either:

IL.Y4.a.iti.A a decision that corrective action is not necessary to protect human health or the
environment;

I1.Y.4.a.iii.B an extension to the schedule established under I11.Y .a.iii; or,
I1.Y.4.a.iii.C a decision that corrective action is necessary to protect human health or the environment.

ILY.4.a.iv If Ecology decides under Condition I1.Y .a.iii that corrective action is necessary to protect
human health or the environment, within one hundred eighty (180) day of the effective
date of this decision, the Permittee must submit, for Ecology review and approval, a plan
to conduct corrective action in accordance with Condition I.Y.4.a.1. Approved
corrective action plans will be incorporated into this Permit in accordance with the
permit modification procedures of WAC 173-303-830.

Condition Impact Statements: This section improperly imposes potential cleanup actions and cost on
the Federal government for actions taken wholly by an entity and/or persons controlled and regulated by
the State of Washington under the State of Washington’s lease to US Ecology and the Washington State
Department of Health Radioactive Materials Licensing Division.
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Inc. disposal site in the Permit (refer to comment on proposed Condition I1.Y .4.a. elsewhere in this
comment package.) Final status standards are not applicable to interim status TSD units, in accordance
with WAC 173-303-400. It is clear from the language in Condition I1.Y .4.a. and its sub-conditions that
the actions to be taken pertain only to the US Ecology site leased to the State of Washington.
Corrective Action considerations, if any are required, would be addressed in Part [V as described in the
draft modification to the Introduction and elsewhere in the proposed modification. Any resulting

¢ ___:ts on other parts of the Hanford Site would be expressed as a part of that set of conditions, and not
as part of Part I Conditions.

Ecology Response: Ecology disagrees with the requested action. As discussed in our responses to
comment number 10, the portion of the Hanford Facility that the USDOE leases to US Ecology Inc., is
properly within the meaning of “Facility” for purposes of corrective action.

Page 10, Part II1.8.A Key Comment: N/A

Draft Permit conditions as proposed by the Department of Ecology: Central Waste Complex
(CWC) Facility Compliance with Approved Permit Application.

Condition Impact Statement: An incorrect TSD unit title will lead to confusion regarding
applicability of the Permit.

Requested Action: Change title of TSD unit to "Central Waste Complex".

Comment Justification: The Department of Ecology has added a line item to the table with a title for
the Central Waste Complex TSD unit inconsistent with Part III and Attachment 27.

Ecology Response: As discussed in the introduction to this Responsiveness Summary, Ecology will
respond to comments regarding the Central Waste Complex as part of the Modification E
Responsiveness Summary.

P 2, Part IV Key Comment: exceeds regulatory
authority

Draft Permit conditions as proposed by the Department of Ecology: Asterisks (*) denoting that this
Condition applies to leased land, ALE and the North Slope, interim status TSD units, areas between
units, final status operational units, units undergoing closure, and units in post-closure have been added
to the table.

Condition Impact Sta nent: This change would appear to assign blanket applicability of final status
corrective actions specified in Part IV to interim status TSD units and Facility-wide.

Requested Action: Remove designation (*) for all categories.

Comment Justification: Final status standards are not applicable to interim status TSD units in
accordance with WAC 173-303-400. Corrective Action considerations will be addressed for these TSD
units in Parts III, V, or VI. It is confusing to imply that all corrective actions named in Part IV
conditions apply site-wide. This row should be left blank, and applicability noted for each individual
set of corrective action units. This would be consistent with the way applicability is described for units
incorporated in Parts III, V, and VI of the Permit and would reduce confusion.

Ecology Response: Ecology disagrees with the requested action as discussed below.

As discussed in our response to comment number 10, the US Ecology site, the ALE and the North
Slope are all properly included in the definition of Facility for purposes of corrective action. As
discussed in our response to comment 38, we continue to believe that it is appropriate to establish the
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Comment Justification: Based on Comment Number 1 in Comments on the Proposed Modifications
to Part V, _..apter 21, 2401-W Waste Storage .. uilding (submitted on 12/6/99), it is inappropriate to
locate the 2401-W Waste Storage Building Closure Plan in Part V of the Permit.

In addition, the 2401-W Waste Storage Building is not a Modified Closure Plan. A Modified Closure
Plan is a plan developed to meet modified closure provisions in Permit Condition II.K, Dangerous
Waste Portion. The 2401-W Waste Storage Building Closure Plan indicates clean closure of the 2401-
W Waste Storage Building. It is inaccurate to reference this closure plan as a Modified Closure Plan.

Ecology Response: As discussed in the introduction to this Responsiveness Summary, Ecology will
respond to comments regarding 2401-W as part of the Modification E Responsiveness Summary.
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Comparison of RCRA Corrective Action
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analytical data could be applied to decisions regarding reporting
responsibility under -806(4) (a) (xxiii). Additionally, in
circunstances where Ecology and a facility owner/operator
disagree as to whether or not a release posed a potential threat

» public health or the environment, Ecology might require
sampling of the release in question as part of a facility
assessment and/or remedial investigation to resolve the
disagreement.
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Memorandum

T0: } :ardous Substances Committee
FROM: Nancy Darling, Chair (206/483-1448)
DATE: January 12, 1994 '
SUBJECT: New Corrective Action Requirements

The Department of Ecology (Ecology) recently released the Responsiveness Summary for
Amendments to the Dangerous Waste Regulations, Chapter 173-303 WAC, dated October
1993. Ecology's responses to many of business's comments were somewhat mixed but in
particular thi 2 is concern over Ecology’s treatment of corrective action. Treatment,
storage and sposal (TSD) facilities need to be aware of these new requirements.

Ecology's proposed amendments included an expansion of the corrective action program
over the federal requirements. EPA requires all facilities who are applying for a Part 8
permit to identify solid waste management units (SWMUs) that may be subject to
corrective ac n. EPA defines a SWMU as a discernable unit which has had routine and
systematic placement of waste. Ecology’s proposal is to apply corrective action to all
known releases, not just SWMUs. Ecology also proposed using both dangerous waste and
the MTCA hazardous substances list (which includes petroleum products) to determine
when a release has taken place. The business community recommended that Ecology not
adopt more comprehensive requirements than the federal program, at least until the
department had determined how they would implerﬁent these requirements and what the
impact would be to business. ‘

The business comments were not incorporated into the final regulations. Instead Ecology
has included a new section, WAC 173-303-806(4)(a)(xxiv), which requires TSDs to
provide information in a Part ~ application on any and all known releases s
waste or dangeroys constituent. In other words, Ecology is requiring TSDs to report, in
writing, all releases regardiess of whether they pose a threat to human heaith and the
wvironment. There is no de minimis. This means that any spill, drip, or discharge, no
matter how insignificant, would have to be identified, located, and described in writing and
submitted to Ecology. This includes any spill that has been cleaned up and/or was















