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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 265 and 270
[SWH-FRL 2868-3]

Interim Status Standards for Owners
and Operators of Hazardous Waste
Treatment, Storage and Digsposat
Facilities; EPA Administered Permit
Programs: the Hazardous Waste
Permit Program

AGENCY: Environmental Protection
Agency.

AcTION: Notice of implementation and
enforcement policy.

SUMMARY: On November 8, 1884, the
Hazardous and Solid Waste ’
Amendments of 1984 (HSWA) were
enacted {Pub. L. 88-818). These
Amendments made changes to section
3005(e) of the Solid Waste Disposal Act,
as amended by the Resougce
Conservation and Recovery Act
(RCRA). as amended. 42 U.S.C. 8925(e).
Under the amendment to section 3005(e),
an interim status land disposal facility
will lose interim status on November 8.
1085 unless the facility applies for a final
determination rex=-raiv 2 the issuance of
a permit and certiiies vompliance with
all applicable ground-water monitoring
and financial responsibility
requirementis by that date. This nagice
scts forth the Environmental Protektion
Agency's (EPA) policy regarding t
implementation of this provision as it
applies to interim status land disposal
facilities.
pATE: All interim status land disposal
facilities are required to submit an
application for a final determination and
the applicable certifications by
November 8, 1985, or interim status will
be terminated by statute. In the  se of
each land disposal facility which is in
existence on the effective date of
statutory or regulatory changes under
RCRA thai render the facility subject to
the requirement to have a permit under
section 3005, facilities will have 12
months after the date on which the
facility first becomes subject to permit
requirements to submit an application
for a final determination and the
applicable certification, or interim status
will be terminated by law.
FOR FURTMER INFORMATION CONTACT:
Region I: Jerry Levy, Chief, Compliance
Monitoring and Enforcement Section
HSE/Causeway. U.S. EPA, John F.
Kenn ' Federal Building, Boston,
MA 02203, (617) 223-1591, FTS 223~
1591.

Region Ii: Stanley Siegel, Chief. NY
Compliance Enforcement Section
2AWM, U.S. EPA, 28 Federal Plaza,
Room 1043, New York, NY 10278, (212)
264-8358, FTS 264-8358.

Region I1L: Peter Schaul, Hazardous
Waste Enforcement Branch 3H-WLL,
U.S. EPA, 841 Chestnut Street,
Philadelphia, PA 10107, (215) 597-8334,
FTS 597-8334.

Region 1V: Allan Antley, Chief, Waste
Compliance Scction, U.8. EPA, 345
Courtland St., NE, Atlanta, GA 30385,
(404) 8814552, FTS 257-4552.

Region V: Bill Muno, Chief, RCRA
Enforcement Section, 5HE-12, U.S.
EPA, 230 South Dearborn Street,
Chicago, IL 60604, (312) 886-4434, FTS
886-4434.

Region VI: William Rhea, Chief,
Hazardous Materials Branch BAW-H,
U.8. EPA, 1201 Elm Street, Dallas, TX
75270, (214) 767-8732, FTS 720-9732.

Region VII: Wayne Kaiser, RCRA
Compliance Section, Waste
Management Division, U.S. EPA, 728
Minnesota Avenue, Kansas City, KS
66101, (913) 238-2891, FTS 757-26801.

Region VIII: Diana Shannon, Chief,
RCRA Compliance Monitoring

S8HWM-WM, U:S. EPA, Denver Placs, . .

Suite 1300, 899 18th Street, Denver,
CO 80202-2413, {303) 293-1502, FTS
564-1500.

Reglon IX: Judy Walker/Industry -
Assistance, Toxics and Waste
Management Division T-2-1, U.S.
EPA, 215 Fremont Street, San
Franscisco, CA 84105, (415) 974-7472,
FTS 454-7472.

Region X: Charles Rice, Chief, RCRA
Compliance Section M/8-533, U.S.
EPA, 1200 6th Avenue, Seattle, WA
68101, {206) 442-0695, FTS 39090695,

SUPPLEMENTARY INFORMATION: The
contents of today's Notice are listed in
the following outline:
1. Bac nd )
I1. Statutory Int etations
A. Land Disposal Facility
B. Interim Status
1.Class I Hazardous Waste Underground
Injection Wella
2. Waste Exclusions
3. Late and Non-Nolifiers
4. Protective Filers
C. Application for Final Determination
Regarding the lssuance ¢©  Permit
D. Certification of Complia  with all
Applicable Ground-Wati  fonitoring
and Financial Responsib_..
Requirements
{{§. Failure to Satisfy Statutory Requirements

L. Background

Under section 3005(a) of RCRA,
owners or operators of hazardous waste
treatment, storage or disposal facilities
are required to obtain a RCRA permit.

Recognizing that EPA would not be able
to issue permits to all hazardous waste

-management facilities at once. section

3005(e) of RCRA provides that a .
hazardous waste management facility
that meets certain requirements will be
trcated as having been issued a permit.
This statutorily-conferred authorization
to operate pending issuance or denial of
a permit is known as “interim status.” A
facility may lawfully operate only if it
has a permit or inlerim stalus.

Prior to the enactment of the
Hazardous and Solid Waste
Amendments of 1984 (HISWA) a
facility's interim status could be
terminated only when final
administrative disposition of the permit
application was made, or if the facility
failed to furnish the necessary
application information. HSWA
amended section 3005(c) to provide
additional grounds for termination of
interim status for land disposal
facilities.

Section 3005(e)(2) which is referred to.
hereafter, as the Loss of Interim Status
provigion states:

In the case of each land disposal facility
which has been granted interim status under

. this siheection before the dete of enaciment

of the zardous and Solid Waste
Amenaments of 1884, interim status shail
terminate on the date 12 months after the
date of enactment of such Amendments
uniess the owner or operator of such facility

*“{A) applies for a final determinstion
regarding and issuance of 8 permit under
subsection (c) for such facility before the date
12 months afier the date of enactment of such
Amendments; and

“{B} certifies that such fucility is in
compliance with all applicable ground-water
monitoring and financial responsibility
requirements.”

Interim status land disposal facilities
must satisfy these requirements by
Nanvamber 8, 1985, Under section

_2)(3) each land disposal facilily
which is in existence on the effective
date of statutory or regulatory changes
under this Act that render the facility
subject to the requircment to have a
RCRA permit and which qualifies for.
interim status must apply for a final
determination and submit the applicable
certifications within twelve months after
the date on which the faqility first
becomes subject to such RCRA permit
requirements or interim status
terminates.

The owner/operator of cach interim
status land disposal facility is
responsible for applying for the final
permit determination and satisfying
certification requirements. In view of the
importance of proper and timely filings
of permit applications and certifications,
and to provide an orderly process for
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the submittel of both permit applications
and compliance certifications far interim
status land disposal facilities, the
Agency is today publishing this policy
on the Loss of Interim Status provision.

11. Statutory Interpretstions

This section dcfines key terms which
appear in the statute.

A. Land Disposal Facility .

The statute specifi  that*, . . all

interim status land disposal facilitics

. are subject to the requirements of
the Loss of Interim Status provision. For
the purpose of section 3005{e). the
Agency inlerprets the term “land dupocal
facilities” to encompass the foll ng
types of facilities: landfills; land
treatment units; surface impoundments
for disposal, treatment, or storage:
waste piles; and Class I bazardoas
waste underground injection wells. EPA
believes this interpretaton  tonsistent
with RCRA statutory definstions of land
disposal (see sections 1004(3). 3004(k)}.
the legislative history of section
3005(e)(2) and (3) and the general
objective of this provision fi.e, to
facilitate prompt processing of permits
for the compliance by land-ba:ed
facilities).

B. Interim Stotus

. A trestment, storage or disposal
facility that waa in existence on
November 19, 1880, or on the effective
date of statutory or regulatary changes
that rendered the facility subject to ﬁe
requirement to have a RCRA permit, \
notified EPA as required by RCRA
section 3010, and filed a timely
application for a RCRA permit {(Past A
application), is considered to be in  *
interim status until final administrative
disposition of the permit application or
until interim status is terminated for
failure to submit information required to
process the permit application. These
facilitics are subiect to the Loss of
Interim Status | ision. In addition, in
States or territories with EPA-authorized
RCRA programs, land disposal facilities
that have not yet been granted or denied
a final RCRA permit (including land
disposal facilitics that were issued State
permits after Noveruber 8, 1884} are to
submit certifications and Past B
applications.

1. Class I Hazardous Waste
Underground Injection Wells

Class 1 hazardous waste injection
wells that were in existence on
November 19. 1980. or the effective date
of statutory or regulatory changes that
rendered the facility subject to the
requirement to have a RCRA permit,
notified EPA as required by § 3010, and

filed a Part A RCRA application are
considered to be in interim status under
RCRA until euch time as final
sdministrative disposition of a RCRA
section 3005(c) permit application is
made. Such facilities must comply with
the applicable sections of Subparts A-E
of Part 265 interim status sequiremenis.
They are exempted under 40 CFR
265.430 from the RCRA interim status
closure/post-closure and financial
responsibility requirements of Subpart G
and H and are not subject to the ground-
water monitoring requirements of
Subpart F.

Every state and jurisdiction has an
Underground Injection Contral {UIC)
program in plece, eitherq e-
administered or EPA-administered
that all Class | hazardous waste wells
are also subfect to the UIC
requirements. The requirements st 40
CFR 144.21 authorize existing Class 1
injection wells to operate, subject to
certain conditions, until the effective
date of UIC permit issuance or denial, in
States with approved UIC programs, for
five years after approval or
promulgation of the LIC p m (but
not thereafler unless & complete pesmit
application is pending). In States with
EPA-administered UIC programs,

_injection is »nt:.orized unde? the same

section, ¢ Hjet 1o certain conditions, for
one year after promulgation of the UIC
program and is prohibited thereafter
unless a complete permit application is
pending. Therefore, until the UIC permit
is igsued as stated above, the Clasa [
hazardous wagte underground injection
well is operating under suthorization by
rule and must comply with UIC program
requirements specified, inter alia, under
40 CFR 14428,

Under previous regulatioi once s
well received a UIC pesmit, the well was
deemed to have a permit-by-rule under
RCRA. However, the regulations have
been changed due to the of
section 3004{u) of B A ndes
that corrective action requirements for
all solid waste management units must
be addressed in any section 3005(c)
RCRA permit. The regulations, therefore,
have been amended to provide that until
such time as a corrective action plan at
a given facility addresses corrective
action for a// units, UIC permits issued
to Class | hazardous waste underground
injection wells after November 8, 1984
will be considered valid permils under
the Safe Drinking Water Act, but will
not be saction 3005{c) RCRA permits-by-
rule. 50 FR 28702, 28715-18, 28752 (July
15. 19885) (amending 40 CFR 220.80{b}}.
Therefore, wells at facilities which have
not yet met corrective action
requirements for all units at the facility.
consistent with State law under

approved UIC program, retain RCRA
interim status, whether or not they have
been issued a UIC permit. Such weil
operators who have interim status must,
therefore, certify compliance with the
“applicable" ground-water monitoring
and financial responsibility
requirements. The specific ground-water
monitoring and financial responsibility
requirements with which the facility
musi certify compliance are discussed in
detail below in section D.

2. Waste Exclusions

Sections 260.20 and 26022 of FPA's
hazardous waste regulations provide a
regulatory mechanism whereby the
Agency may temporarily exclude a
hazardous waste generated at a specific
facility from being treated as a
hazardous waste under the RCRA
regulations. Interim status land disposal
{acilities handling wastes thet have
received “temporary” exclusions are
also subject to the Loss of Interim Status
provigion. A “temporary” exclusion
granted under 40 CFR 260.20 and 260.22
by EPA does not terminate the interim

status of fagilities handling that waste.
Thus, the requijrements of section
3005(e)(2) appl ese facih'ties. )
including facilities

temporarily exctuded waste is the only
“hazardous" waste managed.

Facilities which only handle
“hazardous” waste subject to a

- temporary excluston, however, are not

considered to be managing hazardous
waste under EPA regulations. Thus they
are not currently required to mect Purt
285 standards (including ground-water
monitoring and financial responsibility
requirements), or to obtein & permit. In
order words, facilities whose only
“hazardous” waste has been
“temporarily" excluded, while subject to
the Loss of Interim Status provision, ate
not required {o rertify compliance with
groundwa 1©n  loring and financial
res isibility requirements and/or
submit a Part B application by
November 8. 1985 in order to retain
interim status after that date unless their
exclusion is revoked prior to this time. If
guch waste exclusion is revokad, this
regulatory action will 1mme3mlcly
subject the facility to the redurements
of section 3005(c)(3) of RCRA.

3. Late and Non-Notifiers

The Agency believes that the intent of
the Losgs of Interim Status provision was
1o bring all unpermitted land disposal
facilities into compliance with ground-
water monitoring and financial
responsibility requirements or to close
them. In order to advance this purpose.
the Agency believes that it should also
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monitoring and financial responsibility
requirements.

A facility that is not in compliance
with applicable ground-water
monitoring and/or financial
responsibility requirements of 4¢ CFR
Part 265 or applicable State
requirements may not certify
compliance. For example, a facility
lacking monitoring wells and a valid
waiver may not certify. Similarly, a
facility failing to meet financial
responsibility requirements may not
certify. If a representative of a facility
has admitted noncompliance in an
enforcement action the facility may not
certify unless it achieves and maintains
compliance. .

Compliance with the financial
responsibility requirementa is the
second pre-requisite for retaining
interim status after November 8. The
Agency recognizes that some facilities
are encountering difficulties in obtaining
insurance to satisfy the financial
responsibility requiremept governing
liability coverage (40 CFR 264.17 and
265.17), EPA has recently published a
proposed rule which solicits comment
on five options the Agency is

" considering to remedy the problem

regarding the availability of lability
inr:zance for RCRA facilities. (See 60
FR 33807, - B

For the purpose of this provision,
facilities are urged to certify compliance
with all applicable ground-water
monitoring and financial responsk)ility
requirements for the facility as a whole.
If the owner/operator submits the
application and the applicable
certifications of compliance for some but
not all land disposal units, the
termination of Interim Status only
affects the unit or units at the hazardous

properly submitted for one unit.
Furthermore, this Interpretation of
taking action at facilities on a unit-by-
unit basis has precedent in EPA’s
hazardous waste regulations. Section
270.1 allows EPA to deal with permit
issuance to a facility on a unit-by-unit
basis. With regard to permit issuance,

§ 270.1(c)(4) states that “EPA may issue
or deny a permit for one or more units at
a facility without simultaneously issuing
or denying a permit to all of the units at
the facility. The interim status of any
unit for which a permit has not been
issued or denied is not affected by the
issuance or denial of a permit to any
other unit at the facility."

Facilities should certify compliance by
typing or printing a certification
statement as shown in Appendix A.
These forms should be signed by the
individuals specified in 40 CFR 270.11.
An original certification will be required
for each submission {no photocopies of
signatures will be acceptable).

Copies of a facility's certification and
Part B or state final operating permit
application must be submitted to both
the EPA Regional Office and the State in
which the facility is located. H  wer,
facilities in a State with a Federally run
RCRA program need only submit these
documents to the Region.

111 Failure To Satisfy Statutory Loss of
Interim Status Requirements '

All owners/operators of land dispoﬁal
facilities or units that do not apply for a
final determination with regard to a

_ permit and certify compliance with all

applicable ground-water monitoring and
financial requirements, must comply
with all applicable closure and post-
closure requirements as specified in 40
CFR Part 265 Subpart G or the*
equivalent State requirement, as

January 26, 1983, must submit their post-
closure permit application (upon request
by the Region or authorized States).
Post-closure permit apptications must
address continuing releases as required
by the newly amended section 3004{u) of
RCRA. {Facilities losing interim status
rémain subject to corrective action
orders and civil actions.)

Owners and operators of facilitics

. should be aware that false certification

and operation without interim status are
criminal offenses. In addition, the
Agency intends to take enforcement
action regarding inadequate closures.

Dated: September 18, 1985.
Lee M. Thamaes,
Administrator.
Appendix A—Certification Statement

} am the owner/
operator of _.

{EPA 1D #) located at:

I certily that the
————~ (name of unit(s] as
1dentjfied on the attached surface
topography map) at this facility is in
compliance with: (1) (All applicable
ground-water monitoring and financial
responsibility requirements in 40 CFR
Part 265 Subparts P and H; or {7} o}
applicable State ground-waicr
monitoring and financial responsibility
requirements which are part of the
Siate’s authorized hazardous waste
program under section 3006 of RCRA.
—. as owner-operator of
— located at
knowingly and wilifully make this true
and accurate certification to the United
States Environmental Protection Agency
pursuant to section 3005(e) of the
Hazardous and Solid Waste Disposal
Act, a8 ameanded.

waste management facility for which the  applicable, and muat ston introducing {Dats)
application and/or certification were wastes info facili or s not —
not submitted. retaining interim status on and after dignarmee) .
EPA believe= that this interpretation Novem 8, 198% The owner/operator Note deral v subjects snyone who

is reasonable. _. .\ secs no evi in
the legislative history to suggest wnat
Congress mcant to stop all operations at
a multi-unit facility because a Part B or
applicable certifications had not been

of the facility or _.._cted units will be
required to submit a closure plan within
15 days of loss of interim status (40 CFR
265.112), |.e., by November 23, 1985. In
addition, facilities that closed after

falsely makes or uses this certification to a
fine and imprisonment under SWDA, 18
U.S.C. 1001 and 18 U.S.C. 1341.

{FR Doc. 85-22868 Filed 9-24-85: 8:45 am)
JIULLING COOE $560-50-M .



