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MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

T 
UNITED ST A TES ENVIRONMENT AL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

0004698 

OFFICE OF • 
SOLID WASTE ANO ::M:RG cl\lCY RE5POI\ISE 

Clarification and Possible Modification of 
the 90-Day Generator Rule 

Sylvia i<. Lowrance, Di.recto- 1'.,.j\__ ~t( . -~ --
Office of Solid Waste ~rD ~ 
Waste Management Divis i on Directors 
Regions I-X 

This memorandum is to inform you of an osw effort to clarify 
and examine the "90-day generator rule", 40 CFR Section 262.34, 
and to request comments on the attached documents: (1) an 
Advanced Notice of Proposed Rule-Making (ANPRM) of July 14 ·, 1986 r . 

regarding generators; and (2) a draft policy statement clarifying·· 
the 90-day generator rule. 

These documents present the major issues surrounding "90-day 
generators." In addition, we requ·est that you appoint a 
representative from the Region to sit on the workgroup _which will 
be forming shortly to deal with these topics. Please submit any 
comments you have on the documents, and the names of workgroup 
representatives, to Emily Roth (OS-332) by April 28, 1989. 
Questions on this request may be addressed to Matthew Straus at 
FTS-382-4637 or your staff may contact Ms. Roth at FTS-382-4777. 

A. Background. 

Generators may accumulate hazardous wastes on-site for 90 
days or less before shipping the waste off-site (or moving it 
on-site) to interim status or permitted hazardous waste units 
provided they comply with the requirements of Section 262.34(a). 
Section 262.34(a) stipulates that the waste must be held in.,_ 
containers or tanks, and that the interim status requirements- ·for 
containers and tanks be met (Section 265, Subparts I and J) , ·- ~s. 
well as ce.rt.~in other requirements. · 

··*1~- . 
The 90~y generator rule was promulgated in 1980 in response 

· to a concern'.,that the new RCRA waste management requirements 
would interfere with a facility's manufacturing processes. A 



90-day time period was thought to be sufficient for the 
accumulation of the waste quantities necessary for economical and 
efficient off-site shipments of waste (45 FR 12730). 

Small Quant~ty Generators (SQG) of between 100-1000 kilograms 
of hazardous waste in a calendar month were brought in under the 
rule in March of 1986 (Section 262.34 (d-f)). SQGs may 
accumulate their wastes for 180 days (or 270 days if the waste 
must be shipped 200 miles or more) provided the quantity of waste 
accumulated on-site never exceeds 6000 kilograms. 

Many tanks at interim status facilities have been found to 
leak resulting in the release of contaminants into the environ
ment. The Agency believes that generators' tanks are as 
susce~tible to episodes of failure as tanks at interim status 
facilities. The belief that leaks from tanks may be a common 
and widespread occurrence led EPA to publish, on July 14, 1986, 
an ANPRM (51 FR 25487) that requested comment on the problems 
posed by 90-day generators. 

The ANPRM describes in detail the issues involved and is 
attached. Comments received in response to the ANPRM have 
favored retaining the Section 262.34 rules, without change. 
Comments were received from 118 industries and industry-related 
associations, six Federal a9encies, one university, and two 
states (Missouri and Virginia). Because the comments on the 
ANPRM were predominately from the regulated community, we are 
particularly interested in the view of the various regulating 
entities, i.e., the States and EPA Regions, regarding problems 
posed by 90-day accumulators and the adequacy of Section 262.34. 

Since the publication of the ANPRM, osw has decided to 
initiate an effort to: (1) clarify the applicability of the 
90-day accumulator exemption as it presently exists, and (2) 
evaluate the adequacy of the rule in li9ht of problems which may 
exist at 90-day accumulator sites. Modification of the rule 
could be considered as a remedy for the environmental problems 
revealed by this examination. 

B. Clarification of 40 CFR 262.34. 

In o~der to evaluate whether problems exist with the current 
rule, it is important to understand the rule as it currently ·· ~
exists. We have attached a draft clarification, for your review 
and comment, that addresses the Agency's current interpretations 
and policies regarding this rule. The clarification reaffirms 
EPA's position that generators may treat their waste on-site 
without a permit under the 90-day generator rule. EPA discussed 
this policy in the Federal Register of March 24, 1986 (51 FR 



10168). Since that time, one Region and one State have asked EPA 
to reevaluate this interpretation. The Agency maintains that 
treatment, with the exception of thermal treatment, is not 
precluded; and, therefore, is allowed under Section 262.34. 

c. Evaluation of 40 CFR 262.34. 

The requirements governing the storage of hazardous waste in 
tanks and containers promulgated in 1980 were deemed adequate for 
protecting the environment at generator sites. However, based on 
our experiences ·over the past several years, the Agency now 
believes that generators may be subject to the following 
problems: 

o Corrective Action - Ninety-day generators, because they are 
non-permitted, non-interim status facilities, are not subject 
to the corrective action authority of RCRA Sections 3004(u) 
or 3008(h). Consequently, in response to environmental 
problems at 90-day generator sites, there is little 
corrective action authority available under RCRA beyond that 
of emergency response where imminent and substantial 
endangerment exists (RCRA Section 7003). 

0 Leaky tanks As mentioned above, EPA believes that 90-day 
tanks are as susceptible to failure as interim status tanks, 
which have been shown to suffer a significant rate of tank 
failure. Tank failure can result in soil and groundwater 
contamination which could, therefore, be prevalent at 
generator facilities. 

o CERCLA/RCRA sites - Information on problems at 
generator-only sites is ~rovided from the CERCLA program. 
Seventy-one of the 229 sites proposed for listing on the 
National Priorities List (NPL) in Update 7 are RCRA sites. 
Fifty-five, or one-quarter of the proposed NPL sites, are 
current or former generator sites. 

o Compliance Monitoring - Generators are inspected very 
infrequently, and, therefore, environmental problems which 
exist or occur, may not be discovered. 

o Treatment - Generators are allowed to treat hazardous waste 
in their tanks without permits or interim status. The · ~ · 
~otential . for inadvertent release to the environment may be 
increas~d during treatment. 

As described above, there may be environmental problems at 
90-day generator sites which are not adequately addressed by 
Section 262.34. A range or options to deal with these problems 
will be explored, including requiring permits for subcategories 
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of generators, as appropriate, based on factors that might 
include waste volumes managed, compliance history, or relative 
hazard ~osed by the waste. In lieu of requiring a permit, 
nonpermitted facilities could be subject to new financial 
responsibility requirements and expanded cleanup and/or closure 
standards. 

In an effort to define the extent of environmental problems 
at generator sites, OSW will be: 

Obtaining information from the States and Regions 
regarding problems at 90-day generator sites, and 
examining current State regulatory practices. States 
may already be utilizing effective regulatory 
mechanisms that EPA could choose to adopt. 

Working with OERR to examine case studies of 
generator facilities proposed for the NPL; i.e., 
examining what goes wrong at generator sites that 
causes them to become CERCLA sites. 

Analrzing data from the recent osw generator survey 
for information regarding the generator universe. 
Knowledge of volumes, waste types, and contamination 
at generator sites should help define the problems. 

OSW welcomes your comments on this memorandum and the two 
attachments, and looks forward to your participation in the 
decision-making process regarding 90-day generators. 

Thank you very much for your assistance and cooperation. 

Attachments 
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A Clarification of 40 CFR 262.34: 
Accumulation Time 

"The 90-Day Generator Rule" 

summary: 

EPA promulgated regulations in 1980 under the Resource 
Conservation and Recovery Act (RCRA) that allowed generators of 
hazardous waste to accumulate wastes on-site in tanks or 
containers for up to 90 days without complying with the interim 
status requirements or getting a RCRA permit (45 IE 12724, 
February 26, 1980; 45 I.B 33066, May 19, 1980; 45 I.B 76629, 
November 19, 1980; and 45 .rB 86966, December 31, 1980). In 1986, 
as mandated by the Hazardous and Solid Waste Amendments (HSWA), 
~PA brought generators of between 100 and 1,000 kg/month under 
this rule with a 180-day (or 270 days if the waste is shipped 200 
miles or more) accumulation time period (51 .rR 10146, March 24, 
1986). In the eight years since the original rules were 
promulgated, EPA has interpreted the scope of the generator 
accumulation regulations a number of times. This notice is 
intended to clarify some of those interpretations to ensure that 
all interested parties are aware of the Agency's interpretation 
concerning the activities that are allowed under the accumulation 
ti.me provisions in Section 262.34. 

I. overview 

Under 40 CFR 262.34(a), generators of hazardous waste may 
accumulate their waste on-site in tanks or containers for up to 
90 days, subject to certain requirements, without being required 
to comply with the interim status requirements or obtain a RCRA 
permit. 1 This provision is hereafter referred to as "the 90-
day generator rule." In addition, generators of between 100 and 
1,000 kg/month of hazardous waste (.or "small quantity 
generators") may accumulate hazardous waste in tanks or _ 
containers for up to 180 (or 270) days without being required- to 
obtain a RCRA permit ( 40 CFR Section 262. 34 (d-f)) . At 90-daY.:_,.-. 
generator sites, the waste must be accumulated in. tank systems 
that comply with the technical standards of Part 265, Subpart J, 
or containers that comply with the technical standards of Part 
265, Subpart I, as well as certain emergency response and 
personnel training provisions. Small Quantity Generators (SQGs) 
must compl y with most of the interim status requirements for 

1 In this clarification notice, all references to 
"permitted units" apply to both permitted and interim status 
units, unless otherwise specified. 

• • • DRAFT - do not quote or cite - March 21, 1989 • • • 
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containers under Subpart I and the SQG special requirements for 
tanks under Subpart J (40 CFR Section 265.201). 

The 90-day generator rule was originally promulgated as a 
means of allowing manufacturers to accumulate sufficient 
quantities of waste for economical on-site or off-site waste 
management without being subject to the burden of storage permit 
requirements during the period of accumulation. Ninety days was 
thought to represent a reasonable time period for manufacturers 
to accumulate waste before treating or disposing of it in 
permitted units. This would ensure that . complying with the 
regulations does not interfere with an industry's production 
processes. 

II. Interpretations of the 90-Day Generator Rule 

In the eight years since promulgation of this rule, a 
number of interpretations regarding its scope and applicability 
have appeared in Federal Register notices and in letters from EPA 
Headquarters to the Regions, States, and private parties. These 
interpretations were made in order to clarify the applicability 
of the rule in particular situations. Several of these 
interpretations are described below as a means of clarifying the 
scope of the rule for all interested parties. 

A. Generation and Accumulation 

"Generator" is defined as any person, by site, whose act 
or process produces hazardous waste identified or listed in 40 
CFR Part 261, or whose act first causes a hazardous waste to 
become subject to regulation (40 CFR 260.10). A waste may be 
generated upon removal from a process or waste treatment unit or 
it may be generated when soil or ground water contaminated with 
hazardous materials (not regulated hazardous waste) is excavated. 

In the case of wastes generated in process units, the 
waste becomes subject to regulation when it is removed from the 
unit, or 90 days after the unit is taken out of service if the 
waste remains in an inactive unit (see 40 CFR Section 261.4(c)). 
After removal from the process unit, waste may be managed in an 
exempt unit (e.g., a wastewater treatment unit), a satellite 
accumulatio~ unit, an accumulation unit subject to the 90-day 
ru1e, or in a permitted or interim status unit. 

· Waste generated at treatment, storage, ar~ disposal 
facilities (TSDFs) may be stored under the 90-day rule as 
discussed in a Federal Register notice of December 31, 1980 (45 
IR 86969). The residues from wastes managed in accumulation 

• * * DR.APT - do not quote or cite - March 21, . 1989 * * * 
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units, i.e., unpermitted units, are already subject to Section 
262.34, and therefore, cannot be stored for an additional 90 days 
upon removal from the unit. In other words, residue removed from 
a 90-day treatment unit remains subject to the 90-day 
accumulation time limit of the original waste placed in the unit, 
i.e., a new 90~day limit does not begin for the residue when it 
is removed from a 90-day unit. 

1. Can TSDP's utilize the 90-day rule for hazardous waste they 
generate on-site? 

Yes. 

The RCRA program originally addressed only manufacturers 
and producers to utilize the 90-day generator provision for 
wastes they were accumulating for off-site shipment. However, 
the Federal Register notice of December 31, 1980 (45 .fB 86969) 
clarified that owners and operators of permitted or interim 
status facilities could accumulate the wastes they generated 
under accumulation time provisions of Section 262.34. 

2. Are transporters considered generators when they mix 
wastes of different DOT descriptions? 

No. 

Transporters who mix wastes of different DOT descriptions 
are not considered generators of the waste, however, they must 
comply with 40 CFR Part 262, "Standards Applicable to Generators 
of Hazardous Waste" (Section 263.lO{c)). The transporter does 
take on some of the responsibilities and duties of a generator 
when wastes are mixed while in his custody, including making 
sure the wastes remain properly manifested in the manner required 
by Parts 262-263. When transporters combine similar wastes, this 
act does not "generate" a new waste. It might, however, 
necessitate a new manifest or an amendment to the manifest-when 
the act of mixing wastes changes the accuracy of the information 
on the manifest, by altering the container types and/or volumes 
contained. or by changing the chemical or physical -nature of the 
waste, so that the DOT proper shipping name on the original 
manifest is no longer accurate. If a new manifest is necessary, 
previous manifests must be att·ached to, and conveyed with, the 
new manifest. 

* • * DRAFT - do not quote or cite - March 21, 1989 * * * 



•. 

' ' . 

t)' 

4 

3. Are transporters eligible for the Section 262.34 
accumulation time provision when they mix wastes? 

No. 

Because transporters receive the waste from another party, 
they are not the generator and are not eligible for the 262.34 
provision (45 f:B 86968, · oecember 31, 1980). Also, allowing 
transporters to utilize the accumulation exemption would conflict 
with the language and intent of the rule regarding accumulation 
by generators "on-site." 

Allowing transporters to store for 90 days would conflict 
with explicit provisions of 40 CFR Part 263. Section 263.12 
stipulates a transfer facility storage time limit of ten days or 
less. Storage periods of greater than 10 days will require the 
facility to apply for a permit or interim status. 

4. . When does the accumulation time period begin, and when 
does it end? 

The 90-day accumulation time period begins on the day that 
the first drop of hazardous waste is placed in an accumulation 
unit. Within 90 days, the waste, which includes that first drop 
into the container or tank, must be either shipped off-site to a 
permitted, or interim status TSDF, or transferred to a permitted 
unit on-site. 2 Because the entire tank must be emptied every 90 
days, flow-through tanks directly connected to a process do not 
qualify as a 90-day tank unless they are completely emptied every 
90 days. In this way, it is ensured that none of the waste is 
held longer than 90 days. The only exceptions to this involve 
"satellite accumulation," Section 262.34(c) and process units 
described below in questions A.6 and A.7. 

2 While the waste must generally be moved from an 
accumulation unit to a permitted unit within 90 days, EPA notes 
that placement in a unit covered by interim status, or placement 
in an exempt unit (e.g., wastewater treatment unit, recycling 
device, etc.) is also acceptable. We use the term "permitted" 
unit here for convenience. As discussed below, however, 
placement in another accumulation unit does not stop the 90 day 
clock. 

* * * DRAFT - do not quote o~ cite - March 21, 1989 * * * 
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s. Hov are wastes contained in inactive units affected by the 
accumulation time provision? 

In most cases, hazardous waste is not accumulated and the 
accumulation time period does not begin until the waste is 
removed from the unit in which it was produced. However, under 
Section 261.4(c), when a process unit becomes inactive, it may 
contain the waste for 90 days before the Section 262.34 · 
accumulation time period begins. In other words, when a 
production unit containing hazardous waste or hazardous waste 
residue is shut down or is not being used and is not reactivated 
or started up again within 90 days, it becomes subject to Part 
262, including 262.34. Therefore, it is possible for a 
production unit containing hazardous waste to be shut down, 
remain shut down for 90 days, and then hold the hazardous waste 
as an accumulation unit for an additional 90 days (if the unit 
meets the relevant requirements of Part 265, Subpart J). 
However, within the 90-day accumulation time period, if the unit 
were not cleaned out, emptied, or -removed and the waste sent to 
an on-site or off-site permitted TSO unit, the accumulation unit 
would become a storage unit subject to Parts 264 and 265. 

6. Rov does "Satellite Accumulation" affect the accumulation 
time? 

The "satellite storage provisions," 40 CFR Section 
262.34(c), allow the accumulation of limited quantities of waste 
before beginning the 90-day accumulation time period. A 
generator may accumulate as much as 55 gallons of hazardous 
waste, or one quart of acutely hazardous waste, in containers at 
or near any point of generation where wastes initially accumulate 
and which is under the control of the operator of the process 
generating the waste (49 IB 49568, December 20, 1984). Waste may 
be accumulated in the satellite area until the quantity limits 

. are reached. 

No storage time limit applies to the waste held in the 
satellite accumulation unit so long as the volume limits are not 
exceeded. On -the day that the quantity limits are reached (i.e., 
55 gallons of hazardous waste or one quart of acutely hazardous . 
waste), the date must be recorded on the container, and within 
three days of that date the container must be moved to a 90-day 
acculliulation unit area or to a permitted or interim status unit. 
For -~stes ·placed in an accumulation unit or moved to an 
accumulation area, the 90-day accumulation time period begins 
when the waste is placed in the accumulation unit or area. 

* * * DRAFT - do not quote or cite - March 21, 1989 * * * 
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7. Is a facility with only one satellite accumulation area, 
i.e., a single generation point, eligible for the 
satellite accumulation provision (Section 262.34(c))? 

Yes. 

A small facility with only one point of generation may 
accumulate waste under Section 262.34(c). The "satellite" 
accumulation area must be at or near the point of generation, and 
must comply with the Section 262.34(c) requirements (49 .fR 49569, 
December 20, 1984; and 51 IR 10161, 10162, March 24, 1986). When 
a quantity of waste in excess of that allowed is reached, the 
waste must be either removed from the site, i.e., shipped to a 
permitted or interim status unit, or removed to an accumulation 
storage area subject to 262.34(a) within three days. 

a. May hazardous wastes be accUlllulated under section 262.34 
prior to on-site management? 

Yes. 

Generators may accumulate hazardous waste pursuant to 
Section 262.34 and, subsequently, manage that same waste in an 
on-site, permitted unit (45 IR 76624, November 19, 1980). The 
Agency's original intention in promulgating Section 262.34 was to 
provide a buffer period for accumulation of a sufficient quantity 
of waste before subsequent shipment of the wastes off-site for 
treatment, storage, or disposal. However, the time needed to 
accumulate wastes for economical shipment off-site and the time 
needed to accumulate waste for efficient on-site management are 
similar. Therefore, because it is not the intention of the 
Agency to discourage on-site management of hazardous waste in 
favor of off-site shipments, generators may accumulate wastes 
they generate under the 90-day rule and subsequently manage the 
wastes on-site in permitted or interim status units. 

B. Treatment at 90-Day Generator Facilities 

EPA noted the policy in the Federal Register of March 24, 
1986 (51 ZR 10168) of allowing generators to treat their wastes 
in 90-day accumulation units. Under Section 262.34, all tanks 
containing hazardous wastes are subject to requirements of Part 

• * * DRAFT - do not quote or cite - Karch 21, 1989 * * * 



7 

265, Subpart J. 3 The Subpart J standards apply to both treatment 
and storage tanks. At 90-day accumulator units, any risk posed 
by treatment tanks, such as spillage, overflows, etc., is 
addressed by the standards of Subpart J for interim status 
facilities which include secondary containment (Section 265.193). 
Risks posed by ignitable, reactive, and incompatible wastes 
(during either storage or treatment) are controlled by the 
general requirements of Sections 265.198 and 265.199. 

Storage and treatment in containers must be conducted in 
accordance with the interim status requirements for containers, 
Part 265, Subpart I. The standards apply to both treatment and 
storage containers. Section 265.173(a) specifies that containers 
be kept closed during storage. No particular provision is made 
for treatment, beyond the exemption (from permitting and interim 
status) for the addition of absorbent materials provided in 
Section.l(c) (13). Therefore, treatment is allowed in containers, 

• ,, under Section 262. 34, but is limited to those treatments which 
can be conducted in accordance with the Subpart I requirements. 

-
.. ~ 

,,.. 

1. May 90-day generators who are accumulating hazardous waste 
according to section 262.34 conduct treatment in their 
accumulation tanks and still be exempt from permitting? 

Yes, with one exception. 

EPA noted on March 24, 1986 (in promulgating new rules for 
generators of 100-1,000 kg/mo under Section 262.34(d)-(f)) that, 
with the one exception noted below, conducting treatment in an 
accumulation tank does not change the generator's regulatory 
status (51 IB 10168). The rationale behind this decision is that 
large generators are subject to the tank standards that apply at 
interim status facilities, Part 265, Subpart J. Those standards 
do not distinguish between requirements applicable to treatment 
tanks and storage tanks. 4 Because the regulations allow for 
storage in 90-day tanks without a permit, the Agency has 
interpreted the rules to allow treatment in such tanks. 

3 Special requirements under Subpart J apply to small 
quantity generators. EPA believes these requi~ements are 
sufficient to protect human health and the environment from the 
storage and treatment of hazardous waste in tanks at SQG 
facilities. • 

4 Small quantity generators are subject to the special 
requirements of Part 265, Subpart J for storage or treatment in 
tanks (Section 265.201). 

* * * DRAFT - do not quote or cite - March 21, 1989 * * * 
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The one exception is that thermal treatment is not allowed 
in 90-day accumulation tanks without a permit, under the 
provis i ons of Section 262.34. The Agency has developed specific 
standards for devices employing thermal treatment (i.e., Part 
265, Subparts o Incinerators and P Thermal Treatment and Part 
266, Subpart D, Hazardous Waste Burned for Energy Recovery). 
Hence, whether such processes are conducted in a tank is 
irrelevant, because the process still must meet the relevant 
standards, which include permitting. 

2. May wastes be treated in multiple treatment tanks, i.e., 
tanks in succession, and still be managed under the 90-day 
rule? 

Yes. 

Hazardous waste may be treated in multiple treatment tank 
processes under Section 262.34 as long as the entire period of 
time the waste is managed under the 90-day rule does not exceed 
90 days. For example, certain hazardous waste treatment 
processes may involve the movement of wastes through several 
hazardous waste treatment tanks over a period of time. In this 
case, accumulation and treatment may be two distinct activities. 
Nonetheless, the 90-day time period begins when the first drop of 
waste is deposited in the tank. The waste cannot remain in the 
accumulation units longer than 90 days, regardless of whether 
treatment is conducted or multiple treatment tanks are used. 

If the waste remains hazardous as it moves through the 
treatment process, the 90-day period applies to the entire 
wastestream. In other words , as a waste moves from tank to tank, 
the 90 day time period will not begin again each time the waste 
enters a new treatment tank. The 90-day clock stops only if the 
tank in question is a permitted or exempt treatment unit. 

As a result of certain processes, the waste may become 
non-hazardous during treatment. Listed wastes may be identified 
as non-hazardous through the delisting process, and 
characteristic wastes are no longer hazardous when they cease to 
exhibit a characteristic (261.3(d)). If a waste is no longer a 
hazardous waste, then the 90-day rule no longer applies. 

• * * DRAFT - do not quote or cite - March 21, 1989 * * * 
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3. May Mobile Treatment Units (MTOs) be utilized at 90-day 
accuaulator sites? 

Ye s. 

_MTUs may be used to treat hazardous waste at 90-day 
generator facilities, as well as small quantity generator 
facilities, without interim status or a permit, provided the MTU· 
is a tank or a container and the generator otherwise complies 
with the requirements of Section 262.34. 

EPA has proposed per.nitting procedures for MTUs and final 
regulations are expected in the near future. _ In the preamble to 
the proposed rule (52 ER 20914, June 3, 1987), EPA states that 
"nothing in Section 262.34 prohibits a generator from using an 
MTU without a permit, provided of course that the unit is a tank 

· and that the generator otherwise complies with Section 262.34." 

c. Clean-op of Releases at Generator Pacilities 

Ninety-day generators are subject .under Section 262.34 to 
limited requirements to establish procedures to respond to 
releases or other emergencies which threaten the environment. 
These provisions call for treating, storing, and disposing of 
recovered waste, contaminated soil, and surface water. This 
requirement is for response to emergencies only and is not as 
broad:- as ·. the corrective action authority of RCRA Sections 3004 (u) 
and 3008(h). In addition, generators are required to address any 
releases of hazardous waste that pose an imminent and substantial 
threat to human health and the environment under the "imminent 
hazard" provisions of RCRA Section 7003. 

1. Do the corrective action requirements of RCRA sections 
3004(u) or 3008(h) apply to generators as defined under 40 
Cl'R Section 262.34? 

No. -, 

The corrective action authorities of Subtitle c of RCRA 
apply only to facilities that have RCRA permits for the 

.: '"· treatment, storage, or disposal of hazardous waste, and to 
: :~. facilities that have, have had, or should have obtained interim 
-:-~ status. Facilities at which hazardous wastes are merely · 

~generated or accumulated for short time periods, in particular 90 
days, are exempt from permitting and interim status requirements, 
and thus are not subject to RCRA Subtitle c corrective action. 

* •• DRAl"T - do not quote o~ cite - March 21, 1989 • • • 
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However, if a large quantity generator exceeds the 90-day 
accumulation time limit (or a generator of 100-1,000 kg/month 
exceeds the 6,000 kg accumulation volume limit or the 180 (or 
270) day accumulation time limit), the accumulation unit becomes 
a storage unit and the owner or operator must submit a permit 
application for that unit and is subject to the requirements of 
Parts 264, 265, 268, and 270 and the corrective action 
authorities of RCRA 3004(u) and RCRA 3008(h), respectively. 

Specifically, if a generator unit was in operation on or 
after November 19, 1980 and the generator ever exceeded his 
accumulation time limit without applying for a time extension 
from the Regional Administrator, the corrective action 
requirements of RCRA 3008(h) are applicable until the facility 
receives a RCRA permit. Thereafter, the corrective action 
requirements of RCRA 3004(u) may be applied. 

2. lfhat requirements apply to releases of hazardous waste 
from accumulation (or satellite) storage areas? 

Large quantity generators, under Section 262.34(a) (4), 
must comply with Part 265, Subpart D, pertaining to the 
contingency plan and emergency procedures. Specifically, §265.56 
requires response to emergency situations, including the proper 
management"··· of recovered waste, contaminated soil or surface 
water, or any other material that results from a release •.• at 
the facility" (Section 265.56 (g)). 

Generators of 100-1000 kilograms per month must respond to 
spills and"··· clean up the hazardous waste and any contaminated 
materials or soil" (Section 262.34(d) (5) (iv) (B)). 

The RCRA requirements pertaining to spills apply to all 
n-. releases of hazardous waste (i.e., from accumulation units, 

satellite units, from moving or handling waste, loading onto 
vehicles, etc.). In response to spills or leaks from hazardous 
waste storage units, the contamination (waste or contaminat~~ 
debris) must be cleaned-up or disposed of. (See e.g., 45 .r&; -
78532, November 25, 1980; 48 .fB 2508, January 19, 1983; and SO- FR 
28712~28713, July 15, 1985.) If the release is not cleaned up in 
a timely manner, the release is considered disposal and is 
subject to all Part 264, 265, 268, and 270 requirements for 
hazardous waste disposal facilities. 

Furthermore, the Administrator may order "such action as 
may be necessary" ppon evidence that an "imminent and substantial 
endangerment to health or the environment" has occurred due to 
the "past or present handling, treatment, or storage of hazardous 
waste" under Section 7003(a) of RCRA. 

• • • · DRAFT - do not quote or cite - March _21, 1989 * * * 
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o. Closure of 90-Day Generator Accumulation Units 

Under 40 CFR 262.34, 90-day generators must close their 
accumulation units in accordance with the closure performance 
standards of §265.111 and the standards for disposal or 
decontamination of equipment, structures, and soils under 
§265.114. Section 265.111 specifically requires these generators 
to close their units in a manner that "minimizes the need for 
further maintenance, and controls, minimizes or eliminates, to 
the extent necessary to protect human health and the environment, 
post-closure escape of hazardous waste, hazardous constituents, 
leachate, contaminated run-off, or hazardous waste decomposition 
products to the ground or surface waters or to the atmosphere." 

There are no specific closure requirements for small 
quantity generators under 262.34; however, small quantity 
generators must comply with the ~ank closure -requirement specific 
to them, Section 265.201. Under Section 265.20l(d), SQGs must 
"remove all hazardous waste from tanks, discharge control 
equipment, and discharge confinement structures." 

Ninety-day generators that operate tank system 
accumulation units must also meet certain additional closure 
requirements. Tank system accumulation units must be closed in 
compliance with §§265.111, 265.114, and 265.197(a) and (b), which 
call for the removal or decontamination at closure of all waste 
residues, contaminated containment system components, 
contaminated soils, and structures and equipment contaminated 
with waste. 

Furthermore, if the generator demonstrates that all 
contaminated soils at the tank system accumulation unit cannot be 
practicably removed or decontaminated at closure; then, the 
generator must close the tank system and perform post-closure 
care in accordance with the closure and post-closure requirements 
that apply to landfills (see §265.310). Such a tank syste~~is
then considered to be a landfill and the generator must comp1y'_ 
with all of the requirements for landfills specified in Subparts 
G and Hot Part ·265. OWners and operators of hazardous waste 
management -units must have post-closure care permits during the 
post-closure care period for any units that received waste after 
July , 26, 1982 or certified closure after January 26, 1983 (see 
§270.l(c)). 

* •• DRAFT - do not quote or cite - March 21, 1989 * * • 
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1. Must generators prepare closure plans and obtain financial 
as•uranc• tor closure tor their accumulation units? 

No • 

.... , :.Gen.arators·, . both 90-day and SQG, are :_ riot required _to 
prepar·e ···eft~er . clos~re plans or contingent, c_losure. plans-- for 
their,: accumulation ·- units. Financial assurance:·coverage_ for · 
clo·sure also is . not required. However, when:·completing closure 
90-day., generators -must comply with the closure performance 
staiidard:f c,f:{ 265 ~ 111· and the requirements for? removing or 
dec·ontaminating-·contaminated soil, structures·, ··arid equipment of 
265.114. 
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I SWH-f'RL-3021-9'all 

Haz.ardous Wast• Management 
Systt,m; Sti'i,dard9 Appttc:able to 
Generators ot Hazardous Waste 

AGENCY: Eavi..-,,amental Protectien 
Agency (EPA). 
Ac:-no. Ac!vance Notice of Prcp09ed 
R11IP.1Mlon! (ANPRM). . 

SUl&MAIIT: EPA publi.ahed l"l!platiom in 
1980 UDder the Raource Conaervation 
a~ Recovery Ad (RCR.A) tbal allowed 
hazardous waste generate~ lo 
accumulate haz.ardou1 waste on-site in 
ta.aka ar coot&imn for up to 90 days 
without obtamms a permit or meeting 
financial respouibility req\liremmu. A.. 
a result of new information and pabllc 
comment on EPA"a June 2.L Wl5 tank 
propONl l50 FR 2.6444,f, EPA ia 
reconaideriq the appuc:aUOD of lhia 
exemptioe to •cc:nmnlanon in tank.a. and 
pouilily C10Dtamen. a.ad ia requatiq 
data ud commem witb respect to a 
ranaa oi optiGm far modifyina th• 
exemptioD. 
DA~ CollllM'Db will be aa:epted on 
·his notice amil Odob• 14.. lSIB. 
.ooa1man. public mun ftbmit an 
original and two copies ol tbeir 
commentl to: EPA. RCRA Docbt (S-
212). 401 M Stnlet 'SW, Wubmgtoa. DC. 
Cor:tm=ir::atlom sh-crofd be Identify the 
docket number MF-a&--NDAA-P'fFFF•. 
The ROA docket it located at EPA. 
RCRA dod:et-SUb-bnffllmt. 40t M 
Stttrt Wulrlngmn. DC Z0460. The 
docket 11 apened from ~:3> MODday 
throu¢1 PndaJ, except for Federal 
holidayL The public must make an 
appointment to ~view docket raateriat.. 
Cail Mia Zmud at~ or Kate Blow 
at 38Z-4e7S lo make an irppoiDtm.en.L 
The public may copy & ma-ximum ol 50 . 
pages from any one reau!atory docket at 
not cert. Additional copie1 COil S.2D/ 
page. 
~ PUIITMD lllll'Cl-:noet CONTAC:r. 
Robert Axelrad. (202) 38:Z.-4G7. Offica of 
Solid Wasta (WH56ZB). US. 
Enviro111De.ntal Prota::tica Aamq. 401 M 
Street. SW, Wubinataa. DC 20t80, or 
the RCRA/Superfund Hotline. {MIO) 421-
9348 (in WuhinaloD. DC. 382-3000}. 
S~,._., ..OMUnote 

I. Backgo11Dd 
In replatio:u proaulpted in 1980 

establiabing a federal prosram £or 
management of hazardo'ol1 wa.aLM. F.P ,\ 
adopted special requirements in -W> CFR 
~ which. ii met bv ~enerators of 

h:1:zardo-.ll wute, would allow them !o 
ac~le !be wa-~le oo-sie in t.1..k• o,r 
containen without !laving lo obui11. a 
F:CRA permit as a :storage or tre.aunent 
fa cility. The ba.,is for the special 90-day 
accumula tion rule waa tbat gener11lion 
of h;uardou.s warte oP.cessarily requires 
some ea:ucuiliation of that waste prior 
to taking it to a hazard.oia wa3te 
n:anagement facility. acd that ninety 
days would provide alrlficimt time fo, 
suc.h ecn•mula•ion to occm in all 
reasonable Mhlationa. By allowin! short
term accmnulation withoat • permiL th~ 
eumption reflected the con,re11ional 
in tent that the RCRA program not 
iDterfere with manufacturins procesaes. 
See. e.a- H.R. Rep. No. 1491, 94th Cong .. 
2d ~SI. 28 (1970). 

Recognizina that holding hazardous 
waste for even a ahort period entail• 
m.acy of the same riska of human health 
and the environment H long-ter.n 
storap, the Agency imposed specific 
requirements for short-term 
accumulation in tankl and containers. 
The requirements were designed to 
ensure that short-term ac:cmnuhtion of 
huardoua wastea would be done in a 
manner that would ensure proteclion or 
human health and the enviror:unellt. SH 
40 CFR 282.34: 45 FR 33068. 33143 (May 
19. 1980}. 

S"mce promulgation of ti. 1.980 
reaulation. however, n.ew concema bav~ 
been raised resarding the risb th.al 
accumulation tanb may be poaicg to 
hum.au health md the environmen1. 
These concerns are ba..d in part on. 
information indicatiq that a ,ignifv:aot 
number of tanks curffatly operating 
under interim atatua may be LeakiJ:aa (ue 
50 FR 26484 ijune 28. 19853). EPA 
believes that the potential for releau 
~sultin1 from failure o£ theu tanks 
system, is probably the aame for90-day 
tanks; ill fact. the a.mount of wuta 
~leased rnay be gru\.er if undat.ect.ed 
for Iona parioda of time due to the hip 
througbplt ofwaslel at 90-day atorap 
facilitiea. 

While EPA has today issued 
additional alandarda to upgrade \ha 
exiatina tedwcal requirement& for 
tank-. e.g. NCOndary containment. lhera 
requirements neither addnu uiatiq 
contamination at the generator·• tile 110r 
th.e poasibility or cleaou.p of hiture 
contamination. Unless the geDenlor ii 
er.pged in other, regulated ha:iardous 
waste management activities at the 
facility that would require him to obtain 
a permit. he would not be subject to tha 
corrective action requirements of RCRA 
section 3004(11). This is because section 
3004(u) requirement, are 11pplicablc only 
to .permitted ur.ils. and the 90-cay 
accumulation tank• are e:11.empt from lbe 
permitting requirem,mt. In addit ion. 

section 3008th) administ7ative orders. 
which are avai~ble agair.st faci l: tie, 
that have or need interim sta tus. are :ict 

3vad.able for these accumulation tanks 1f 
there are no othet' regulated units at l"le 
fadity s i te with interim status. becau!e 
§ ::62.J.4 exe:r.pt, 90-day :a~k, ~en 
in terim status. 

On the other hand. if 90-ca;- tanks 
were to be treated as interim status or 
permitted tanks. corrective ac tion 
requirements would be applicable 
regardless or the existence of other 
waste management activities at the 
facility. Because maoy genera te~, do not 
conduct other permitted waste 
management activities. EPA is 
concerned th.at the risks posed by 
leakL,g accumulation tanks may no1 be 
properly addressed under the current 
regulatory sche.me. Perhaps more 
importantly, corrective action problems 
for the faciJity as a whole a.re not 
addressed if thet"e is llO permitting 
involved. Similarly. Cle Agency ia 
conce.med th.at the potential for releas.u 
from 90-<lay containers may be alin to 
thal from~ inler'.m at.h.!a or 
parm.iuad w\ill. a.ollli uiat if taere are not 
other repl.a1.ed unila al the facility. 
thue coDlainer releues will 10 
unaddreued because o£ the 
uaavailability o( aectiODI 3004,(u) llnd 
3008(h}. 

IL Formslatioa of N.w Policy-Factors 

In light of dine concema. the A~ncy 
is currently examin~ the § 2e2.34 
exempooa.' lt ma.t be emphuized that 
EPA i.a not abandonins the bftic tenet of 
th. aemptioa-d,at !here is • 
distioctton between production 
activities aad waste m1t1,age~en•.-and 
theref..., that • regu]atoi'7 distinction 
~cosniz:int thil diffettnce is both 
necessary and appropriate. EPA 
continues to believe that it is 
inappropriate to replats sens-~· 
productiaa ac:tivitin under Subtitle C; 
there mmt be waste manasement 
acti'rity in order ta tr'tg81er Subti11e C 
contiob. At the aaine time. it may be 
inapproprial.s to define the diarinction 
between thae two .cti\''ities in term, of 
a 90-day (01' any othff time) period. The 
90-day period WH based on evidence 
showing that mo• t wastes are removed 
from the site of gceration within 90 
days and that. for rno.t industries. this 
limit wouki not be dimJptive. Howe,·t'r. 
there is also eYidence that many :ypes 
of waste ntan.,ment activities occur 
dwins the 90-day period. 

' Sore llu.t Iha lllll/:70-oay a .. emp11on fur s,,.., ;i 
quanrily P"ff9IOl'W ia not alf PCled ~~un ir •• 
required by st••- IRCRA lCD'lfdJI- Stt- oho 51 •~ 
10146. 101&\ IM&rcll U.. l~ 
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Comideration of a£ 
is nace11ary to find a · · 
th e goal of noninterfe · ~ ... -- · 
production proce11ea · · . 
accumulation activitiea. · .or 
protecting public health..& •.: . 
environment from improper wute 
management activilieL The fir11t factor 
for consideration is the risk presented 
by the exemption. As discussed above, 
the risk may be quite simifar to that 
presented by interim status/permitted 
tanks (or containers). In addition. the 
r:sk presented by the facility as a whole 
may go unaddressed without application 
cf the corrective action provisions that 
would be triggered by the permitting 
process. 

A second factor to consider is the 
extent to which generators' production 
processes would be disrupted if the 
Agency were to address these risk, by 
e uiring permits. or imposing other 

requirements. for all types of 1torage. 
rncluding temporary accumulation. In 
assessing the potential impact on 
eneratol"S, though. the Agency also 

would consider the mitigating effect that 
o er regulatory provisions may have. 
For example. I 26Z.34(c) provide• that a 
&.enerator may accumulate, without a 
~tor interim 1tat111. up to SS gallons 
of hazardous waste (or one quart of 
a~tely bazardou1 waate) in container1 
at satellite areas where waste• are 
initially generated. prior to being 
removed to a central accwnulation or 
s ~age area. Under this rule. a 
generator may accumulate up to 55 
galloru of containerized huardoua 
«nte for an indefinite period of time at 
th ese initial accumulation areas . II this 
pj'oyision ia left in place. generators 
presumably could continue with 
l'I_Al,Gessary accumulation activity in 
satellite ar'eaa and thua may have time 
to accumulate economical sh.ipmenta o( 
ha.zardou1 waste. 

However. because of the relattvely 
minimal 1tandard1 applicabla ID . 
satellite containers and he s?llere 11 
Do time·limit on 1to·rqe· 
amount• of wa• te. EPA · 
that retainin& the •at · -
event the 90-day rule · · 
might encourage genera - · more 
exteruively on the •atellite pl'O'ftaicm-. 
This. in tum. would result In mcreued 
use of container 1torage. Therefore. it 
oay be appropriate to modify the 
satellite provi1ion a• well EPA requesta 
comment on lhi1 iuue. In addition. aince 
EPA bu viry little information on 
relea•e~from containers. we requeat 
comment and data OD any relea•e 
incidence• from aatellite containers. a• 
well a• on the number of aatellit.e 
co_ntainen/areu per £.acility. 

Another rule that may provide 
ade,qute protection against Interference 
with ,enuator production activities l1 

EPA'• remed definition of aolid waate 
(40 CFR Part 281: so FR 814 Uanuary 4. 
1985)). ln defining what material• are 
solid and haurdous wastes, EPA 
carefully considered the di1tinction 
between production and waste 
management activitiea. For example, 
when secondary material• (i.e .. •pent 
materiala. sludsea. by-producu and 
•crap metal) are used aa a feedJtock in a 
manufacturing operation or are directly 
used as substitute• for commercial 
products. EPA deem• the material• to be 
functioning as raw materials. not 
wastes. Also. when secondary material.a 
are returned to the original primary 
production proce11 (from which they are 
generated) without first being reclaimed 
("closed loop" production proce11es), 
the recycling activity doe• not con• titute 
waste management EPA already hu 
expanded this Mclosed loop" exemption 
to tank, under certain condition, in the 
final tank rule published today. (See 
1P.ction IV .A.2.: see also SO FR at 619-
20.) 

m. Poui.ble Approaches to Modifying 
£.~emption 

The Agency i1 con1idering a full range 
of possible approaches in light of the 
factor1 outlined above. We invite 
comment on the following option• and 
also invite additional. alternative 
suggestions. We al10 invite comment on 
the appropriatene11 of the facton 
themselves; The current option, are: 

1. Abandon the 90-day accumulation 
exemption for tanks, or tank• and · 
containera. and regulate all 
accumulation tanks/container• aa 
storage or· treatment facilities requiring 
permita. po11ibly usin& a 1tre.,m!ined 
procedure and/ or impoaing lesser 
1ubstantive requirementa. 

2. Redefine the •cope of the 
exemptton.·Tbe concepts uMd ln EPA'• 
solid wa·,te rulemaking. desaibed 
above. could be applied to limit the 
exemption to accumulation activitiea 
clearly linked to the production proce11. 
For example. unless the accumulated 
materiala are returned to the original 
primary production process. they would 
be regulated a, waste material 

3. Abandon the exemption with the 
ponibillty of exemptio111 on a case-by- · 
caae basia. EPA haa taken thi1 01,pi'Oach 
in I 280.31. where appllcanta for the 
exemption would be required to 1ubmit 
certain Information. 

4. Retain the exemption but allow EPA 
to remove ita coverage from certain 
unita. requiring them lo be permitted. 
Recommendation• on wh.ich unit• 
1bould be tubject to permitting are 
reque• ted. 

5. Retain the exemption a• it now 
exista. 

Alternative or additional mea•ure1 
might al10 include a requirement lo •elf-

certify oompllanc:a.wlth certain 
provi1lon1 (rather than requiring active 
Agency a11e11ment by requiring. for 

. example, a permit); the use of volume or 
other types of cutoff• rather than a time 
cutoff: the uae of a 1horter than 90-day 
period; the impoaition of cloeure 
requirementa including notification and 
corrective action: and the impo1ition of 
moat requirement• only on in• or below
ground unite. with the exemption 
remaining for above-ground unita 
(because of the vi1ibility of any leak in 
above-ground units). Commenters are 
also requeated to suggest criteria for the 
Agency to apply in malting case-by-case 
determination• under Options 3 or 4 and 
in narrowing the acope of the exemption 
under Option 2. 

F'mally, EPA a 1oliciting any data that 
could be relevant in deciding whether to 
modify the 90-day accumulator 
exemption. For example. the Agency 
would like information re1pon1ive to 

· any of the following question.a: 
1. How man:, 90-de:, accumulation 

tanke and containers exiet with no other 
regulated bazardoua waste management 
unita at the facility7 How many 90-day • 
tankt or containen exist where there 
are other regulated anita at the facilityT 

2. Which indu1tries are the primary 
users of 90-dey accumulator tankt? Of 
90-day accumulator containers? 

3. How many 90-day tanks or 
containers are typically loc:ated at a 
facility? Are they typically located al 
one or a few location, or spread 
throughout the plant? Does the patU!m 
vary by industry7 

4. Wbat are the 1i.%es of the 90-day 
tanks and containers and how do they 
compare to the 1i.%e of interim status or 
permitted tanks or containers? How 
doe• their throushJlut compare? Does it 
vary by industry? 

5. What would be the incremental cost 
of any of the option, identified above. or 
ar.y alternative option suggested by a 
commenter? -

I!. What ia the actual or anticipated 
(e._g., modeled) rate. amount. and volume 
of release• from 90-day accumulation 
tankt or container1 and how does this 
compare to relea•es from interim status/ 
permitted tankt or containers? Are there 
any data or other evidence to Sll88est 
that 90-day container• may pose a lower 
riek to human health or the environment 
than 90-dey tank•? 

7. Are there any data or other 
evidence on the rate. amount. and 
volume of releases from satellite 
accumulation containers? Are there any 
data on the number of satellite areas/ 
containers per facility? 

Dated: June 30, 1988.. 
1-M.11,oeaa, 
Adminutrot.or. 
[FR Doc. Wrt5288 Filed 7-tt-M; 8:45 am) 
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