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Program, to Roger Freeberg, Chief of Environmental Programs

Branch) that stated:
"There is no clear reason or requirement for applying the
NEPA to CERCLA actions. The NOI cites USDOE Order 5400.4,
which establishes the policy to integrate the procedural
and d¢ mentation : juirements of CERCLA and NEPA. The
NOI fails to note that the emphasis in this policy is to
ensure equivalency in process and documentation, not in
evaluating alternatives that are requirements of CERCLA.
In addition, the Department of Justice expressed the
following opinion on NEPA application to CERCLA in an
August 1991 letter from Barry Hartman, Acting Assistant
Attorney General, to Alan Raul, General Counsel, U.S.
Department of Agriculture: "...the legal position of the
United States 1is that as a matter of law, NEPA 1is
inapplicable to CERCLA action...this is the position of
the United States for all litigation."..."

During the comment period for this Draft HRA-EIS, Ecology again
cited the U.S. Department of Justice opinion that NEPA is not
applicable to CERCLA actions (Letter dated October 17, 1996 from
Dan Silver, Assistant Director, to John Wagoner, USDOE, Manager).

Changing and Contradictory Purposes

The purpose and need statement for this proposed action has
undergone revision from the NOI (Federal Register/Vol. 57, No.
163/Friday, August 21, 1992/Notices), to the Implementation Plan
(DOE/RL-93~-66), to the Draft HRA-EIS. To date, there has been no
stated purpose that is both fixed and legally supportable.

In its revision from the Implementation Plan (DOE/RL-93-66) to
the Draft HRA-EIS, the purpose and need statement was changed to
state:
"The underlying purpose of this action is to facilitate
the change in Hanford's primary mission from production
of nuclear materials' for natiocnal defense to long-term
management of wastes...the need to:
° Develop a comprehensive land use plan (Appendix M)
for the Hanford Site in accordance with DOE Order
430.1, Life-Cycle Assessment Management (DOE
1995) .
...The comprehensive land-use planning pracess
presented in this EIS designates the site-specific land
uses required to support Hanford Site missions.™
This last cited statement contradicts a USDOE response made in












- gy
b ! i‘;

. s
Homdn e ¥ “:lbk"ﬂ

Mr. Thomas W. Ferns
December 9, 1996
Page 6

Regional Habitat Program Manager to Carol Borgstrom, Director of
Office of NEPA Policy and Assistance, enclosed). Other
inadequacies are that the current document uses incorrect acreage
figures, fails to mention the impacted area of habitat from the
several EISs cited, and fails to use the most conservative
acreage figure for present and future actions. Finally, the
analysis does not compare impacts associated with the
alternatives.

We recommend that a revised draft include:

analysis of impacts on shrub steppe habitat on a site-wide
and regional perspective,

discussion of indirect effects on shrub steppe habitat,
e.g., degradation of adjacent habitat by invasion of

noxious weeds and cheatgrass due to linear and large-block

disturbances,

analysis of impacts on Washington State Priority Habitats
from past, present, and reasonably foreseeable future
projects, such as administrative facilities, roads, utility
corridors, and non-Federal projects.

Quarry Sites/Borrow Areas

Geologic materials (soil, gravel, and basalt) have been
identified for constructing barriers over long-term waste
disposal sites, such as the Environmental Restoration Disposal
Facility. USDOE expects that approximately 2500 acres (Appendix
E) would be impacted from mining these materials. Cumulatively,
the adverse impacts would be significant, enough to be considered
a "Major Action."

WDFW believes that the NEPA analysis for quarry sites/borrow
areas 1s fundamentally flawed. The Draft HRA-EIS mentions’
preferred borrow sites for soil (McGee Ranch) and gravel (Pit
30), but not for basalt. Moreover, the document fails to provide
alternatives for soil and gravel locations (required under 42 USC

Section 4332(2) (C) and (Ej)). It does mention and analyze
alternative locations for basalt. However, this analysis does
not include impacts.on biclogical or cultural resources at these
locations (42 USC Section 4332(2)(C)). We believe that a

discussion of mitigation, including the cost of compensatory
mitigation for destruction of shrub steppe habitat, should be
included, with special emphasis placed on USDOE's land
stewardship policy and its role as Natural Resource Trustee under
CERCLA.
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We have further concerns with specifying McGee Ranch as a
preferred borrow site. This area serves as a wildlife corridor
connecting the Hanford Site's shrub steppe ecosystem to the
Yakima Firing Center, and is of regional significance. The
resources and services the site provides has been judged by WDEW
to be nonmitigable (letter dated April 5, 1996 from Martin Baker,
Assistant Director of the Habitat M 1agement Program, to John
Wagoner, Manager, USDOE, enclosed). Implementing actions to use
this site for borrow materials would have a significant adverse
impact to the biological resources. We believe this warrants a
thorough NEPA analysis, in a separate document tiered to the HRA-
EIS.

Irreversible and Irretrievable Commitments

Section 5.11 of the Draft HRA-EIS states that identification of
irreversible and irretrievable commitments of resources "is the
subject of exclusions from liability under Section 107(f) of
CERCLA." We question whether it is appropriate for a Natural
Resource Trustee to try to use this provision for eliminating a
lar : portion of its liability. Moreover, identification of
committed resources 1s only one of several conditions necessary
for the Section 107 (f) exclusion to apply. It is not apparent
from the document how these would be met, nor is it certain that
the exclusion would apply to resources committed in remediation
of past releases at the Hanford Site.

If USDOE thoroughly identifies the natural resources which may be
injured during remediaticn, develops a plan for full and proper
mitigation of those injuries, and carries through on that plan,
any liability under 107 (f) of CERCLA would be reduced. Such
actions would also meet the policy set forth in the NEPA
regulations, that Federal Agencies shall: "Use all practical
means...to restore and enhance the quality of the human
environment and avoid or minimize any possible adverse effects of
their action upon the quality of the human environment"” (40 CFR
Part 1500.2(f)). The Draft HRA-EIS falls short of reducing
liability or meeting NEPA policy by only generally identifying
injured natural resources,. summarily discussing mitigation
opportunities, and deferring any detailed mitigation planning and
commitments until after an alternative 1is selected. By
addressing these issues, USDOE could reduce potential liability
in advance of the CERCLA damage assessment process and strengthen
its role as Natural Resource Trustee.
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WDFW believes that the Draft HRA-EIS is fundamentally flawed,
with inadequate definition of purpose and need. Remediation
decisions will be made by the regulatory agencies, not indirectly
by land use designations contained in the document, and to a
large extent, have been made already (e.g., in ti 100, 300, 1100
areas). This action contains other major actions, such as the
Comprehensive Land Use Plan and identification of borrow sites,
which would have significant direct and indirect adverse effects
on biological resources. We believe that USDOE has not satisfied
the NEPA process for these two issues. Cumulative impacts are
not adequately analyzed; irreversible and irretrievable
commitments are not thoroughly identified, nor does the document
contain a plan for proper mitigation of those injuries, with
commitment to implement that plan in a Record of Decision. We
have asked USDOE to re-scope the EIS (preferred), or prepare a

raft supplemental EIS to repair these deficiencies. WDEW woul
be happy to provide specific detailed comments on such a revised
Draft HRA-EIS.

Sincerely, E -
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Karen Terwilleger

Assistant Director
Habitat Management Program

enclosures (3)

cc: John Wagoner, USDOE
Lloyd Piper, USDOE
Paul Dunigan, USDOE

cc (without enclosures):.
Hanford Natural Resource Trustees
Washington Department of Ecology
Barbara Ritchie
Dan Silver

WDFEW
Chris Drivdahl
Ted Clausing
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conservation easement. By ensuring the protection and preservation of the McGee Ranch, USDOE
would strengthen its commitment as steward for the valuable natural resources on the Hanford Site.
We believe this would be the course of action most consistent with Secretary Hazel O’Leary’s land and
facility use policy.

If you have any questions regarding this subject, please contact Ted Clausing, Regional = osystem
Director, at (509) 457-9317, or Jay McConnaughey, Habitat Biologist for the Hanford Site, at (509)
736-3095.

Sincerely,

Martin Baker

Assistant Director
Habitat Management Program

MB:JC:pd

cc:
Hanford Advisory Board
Me: m Reeves
Hanford Natural Resource Trustees
Michael Farrow, Confederated Tribes of the {Imatilla Indian Reservation
Ann Aldrich, U.S. Bureau of Land Managen.__.t
Preston Sleeger, U.S. Department of Interior
Philip Laumeyer, U.S. Fish and Wildlife Service
Carroll Palmer, Yakama Indian Nation
Donna Powaukee, Nez Perce Tribe
John Savage, Oregon Department of Energy
Mary Riveland, Washington Department of Ecology
Mike Wilson, Washington Department of Ecology
Robert Turner, WDFW
Ted Clausing, WDFW
Brent Renfrow, WDFW
U.S. Department of Energy
Hazel O’Leary
Tom Grumbly
Charles Hansen
Jackson Kincer
Paul Kruger
Lind McClain
Lloyd Piper
U.S.1 rironmental Protection Agency
Doug Sherwood
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State of Wash}ngton )
DEPARTMENT OF FISH AND WILDLIFE 041011

1701 S. 24th Ave., Yakima, WA ©8902-5720 Tel. (509) 575-2740
February 6, 1996 // MM
Mr. Lloyd Piper
U.S. Department of Energy

P.O. Box 550, MS:R3-78
Richland, WA 99352

Dear Mr Piper:

As you probably know, Washington Department of Fish and Wildl life (WDFW) staff have been
regular participants in U.S. Department of Energy (USDOE) meetings regarding development of
the Comprehensive Land Use Plan (CLUP) for the Hanford Site. We would like to take this
opportunity to provide additional comments regarding the planning effort and to document some
of the concerns that we have discussed during CLLUP meetings.

We appreciate the resources that USDOE has commuitted to the development of the Hanford
CLUP and we understand that the plan is driven by Secretary O’Leary’s Land and Facility Use
Policy rather than by statute. WDFW supports the Secretary’s goal to “..integrate mission,
economic, ecologic, social and cultural factors in a comprehensive plan for each site..”. Due to
the size and complexity of the task and the level of controversy involved, we believe that the time
YUSDOL has:allowed for plan, deyelopment may. b§ g&ﬁlﬂdegpate

We have been informed at CLUP and Hanford Natuml Resource Trustee Council mectings that
the CLUP will also be tiered %3 aHanf'dfﬁXﬁ‘ﬁ oAy While it seems logical for land use
planning to be guided by both policy and the Strategic Plan, CLUP participants have yet to
receive the Strategic Plan. 1f the Strategic Plan has been completed, we request a briefing at the
next CLUP meeting so that participants can work from a common understanding of USDOE’s
mission at Hanford. If the plan is still being developed, we question whether it is appropriate to
continue the CLUP process without strategic guidance. CLUP has moved beyond the data
gathering phase and mto a phase where the proper planning sequence is critical.

The Hanford CLUP public questionnaire has not been discussed much in the last two months, but
we must reiterate that we do not suppor\f the'questionnaire format reviewed in November.
Serious concerns remain about the inclusion of the river corridor, the North Slope and the ALE
Reserve in the questionnaire matrix. USDOE has already committed to incorporate the results of
the Framtfd REGEIFERBIand existing plans such as the ALE ManagemengRlag. Inclusion of these

A
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areas in the questionnaire would only confuse the public and possibly create unrealistic
expectationsy: Werecommend that USDOE obtain publicinput:régarding: CLUP. through the.
norgal NERApracess. [f the public is to provide meaningful comment on such major land
management decisions, the CLUP must include alternatives with detailed descriptions of impacts.
By reviewing a range of reasonable alternatives and their impacts, the public will be able to
choose their preferred alternative or to combine various components from the different
alternatives.

We generally concur with the content of the data layers that were reviewed, discussed and
incorporated into the CLUP process during last September and October. However, there seems
to be considerable delay in data editing. Many of the problems and data gaps that were discussed
during the January 9th review were the same ones discussed last fall. Another layer that was
discussed at the January 9th meeting and should be added to the GIS is the underlying land
ownership. The “checkerboard” ot state and federal ownership that will remain even after
USDOE management ends will influence future land use decisions. Concerns also remain about
the economic “data” layer that was presented and incorporated during the November 7,1995
CLUP meeting. We maintain that this economic information should not be treated the same as
the other data layers which document existing conditions at Hanford, but rather as one possible
alternative for the future. Our understanding since the first CLUP meeting was that the purposc
of the data gathering phase was to depict existing conditions which the plan would be based upon.

We would welcome any information you could provide regarding the schedule for the CLUP
process. The pattern of weekly meetings ended after November and recently the schedule has
been unpredictable, with no meeting notices since January 9th. We intend to continue
participating in CLUP, but would appreciate your estimates of the timing and workload involved.

Sincerely,

B , B
Ted A. Clausing “7
Regional Ecosystem Director

cc: John Wagoner, Paul Krupin, Paul Dunigan, USDOE
Mike Wilson, Dave Lundstrom, Qeéff Tallent, WDOE
Ed Manary, Martin Baker, .Jeff Tayc(, Brent Renfrow, Jay McConnaughey, WDFW



