








The change requests also include several important technical deficiencies. These include
but are not limited to the following: DOE has not described the length of each extension
requested (e.g., interim milestone M-62-00), has not described good cause for each
proposed extension . . .. Further, although DOE has listed several purported ““good
cause” bases for modification, it has not explained its rationale as to why the proposed
modifications satisfy the good cause criteria, nor has DOE specified which criteria apply
to which milestone.*

In response, ORP submitted a request for reconsideration dated May 21, 2001 that, among other
things, supplied DOE'’s rationale that good cause exists to extend milestone M-62-06." That
milestone provides as follows:

START OF CONSTRUCTION ~ PHASE I TREATMENT COMPLEX.

FIRST PLACEMENT OF STRUCTURAL CONCRETE AT ONE OF THE
TREATMENT COMPLEX PRINCIPLE (sic) FACILITIES (LE, (sic)
PRETREATMENT, LOW-ACTIVITY WASTE VITRIFICATION, OR HIGH-LEVEL
WASTE VITRIFICATION FACILITIES).

ORP’s basis and rationale for requesting this extension has been clear and consistent from the
itset of discussions concerning this milestone. For example, on February 26, 2001, ORP
bmitted a draft change request package intended to initiate negotiations with Ecology on this
st That letter stated:

As you know [DOE] recently awarded a new contract . . . for the design, construction, and
commissioning of [the WTP] for trcatment and immobilization of high-levi wastes.

This contract was awarded on December 11, 2000, to replace the privatization contract
with BNFL, Inc. (BNFL). Despite = JE’s exercise of due diligence, that contract was
terminated under federal procurement and acquisition regulations when, among other
things, BNFL’s cost estimate suddenly and inexplicably escalated to $15.5 (sic) billion,

3. Id. p. 3, (text relating to M-90-01-01 and footnote omitted).

4. Although DOE's May 2 submittal did not formally state the rationale for determining that good cause exists to
extend milestone M-62-006, that rationale permeates the correspondence between the Parties relative to this change
request, starting with a draft request submitted by DOE on February 26, 2001. The existence of the facts giving rise
to good cause justifying extension of this milestone have been common knowledge since the Secretary of Energy
announced on May 8, 2000 that the Privatization Contract would be terminated and a new contract issued . On this
basns Ecology and DOE thereafter entered into a legally enforceable agreement requiring DOE to request proposals

. replacement contract and award it not later than January 15, 2001. The terms of that Request for Proposals

%) and the contr  awarded - both of which were reviewed and understood by Ecology — clearly delay START

CONSTRUCTION until a date To Be Determined (TBD) after the new contractor has an opportunity to become
wuny engaged in the process and propose a new project baseline and schedules.
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acquisition procedures, despite the exercise of reasonable diligence - this resulted from
the need to issue and award a new contract to design, build, and commission thc WTP,
consuming time that would have otherwise been used to prepare for start of construction;
and, in the alternative, Article XL, paragraph E, any other series of events mutually
agreed to by the Parties as constituting good cause.

"hat amended change request also addressed Ecology’s concern regarding the duration of the
«tension:

Leng'- ~f E~*~nsion Sought: DOE is unable to state the length of the extension needed
because (1) this date was predicated on the BNFL privatization contract proceeding as
planned; (2) since that contract was terminated, the Federal procurement process required
to award a new contract consumed eight months that would otherwise have been used in
preparing for start of construction; (3) after award of the new contract, the new contractor
needs adequate time to develop its proposed performance schedule for DOE review and
possible negotiation. BNI submitted its proposed schedule on April 15,2001 and it is
now under review.

Ecology’s May 23, 2001 disapproval of ORP’s request for reconsideration® stated as follows:

We have consequently reviewed your submittal of May 21, and have carefully considered
your request. We note that while DOE has added additional explanatory language and
associated information to its May 2, 2001 requests for change, the proposed modifications
to the HFFACO itself are identical to those proposed within Change Requests . . . M-62-
01-02 ... which Ecology has already disapproved. We see no reason to create a second
line of dispute in this matter. While we will certainly take DOE’s additional explanatory
language and information into consideration whether or not DOE invokes dispute
resolution provisions; (sic) we decline to reconsider our May 16 disapproval or to extend
the HFFACO deadline for initiating dispute resolution. Be advised that Ecology’s May
16, 2001 disapproval of DOE’s request stands.

Consequently, - P filed a Notice of Dispute on May 23, 2001.°

8. May 23, 2001 Letter, M. Wilson, Ecology, to H. Boston, DOE, RE: Disapproval of U.S. Department of Energy
(DOE) Hanford Federal Facility Agreement and Consent Order (HFFACO) Change Requests M-45-01-02, M-62-01-
02, and M-90-01-01, all dated May 2, 2001. ORP also requested Ecology to extend or toll the limitations period in
the TPA for filing Notice of Dispute in the hope that the Parties could use this extended period of time to pursue a
mutually agrecable resolution of this issue, rather than forcing the matter into the disputefappeal process before all
relevant facts are known and understood.

9. May 23,2001 Letter, H. Boston, DOE, to M. Wilson, Ecology. Initiation of Dispute Resolution for Change
Requests (CR) M-45-01-01, M-62-01-02, M-90-01-01, 01-ORP-075.
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