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STATE OF WASHINGTON
DEPARTMENT OF NATURAL RESOURCES
JENNIFER M. BELCHER
Commissioner of Public Lands
Olympia, Washington 98504

AQUATIC LANDS RIGHT OF ENTRY NO. 20-013357

THIS RIGHT OF ENTRY AGREEMENT ("Agreement") is made and entered into by
and between STATE OF WASHINGTON, acting in its proprietary capacity by and
through the Department of Natural Resources (collectively referred to as
"State"), and U.S. DEPARTMENT OF ENERGY, a federal agency ("Grantee" or
"DOE™).

WHEREAS, State is the owner of the certain real property waterward of
the T1ine of navigability and constituting a portion of the Tands located in
Benton County, Washington shown on the survey and Tegal description set forth
in Exhibit A, attached hereto and incorporated herein; and

WHEREAS, Grantee desires to use the Property, and State desires to
authorize the use of the Property by Grantee, pursuant to the terms and
conditions set forth herein;

NOW, THEREFORE, in consideration of the mutual terms, covenants and
conditions set forth herein, the parties hereto agree as follows:

1. PROPERTY
1.1  Property.

(a) For and in consideration of Grantee's covenant to pay all required
fees and other sums for which provision is made in this Agreement, and the
performance of the other covenants and obligations of Grantee hereunder, State
authorizes the use by the Grantee and Grantee accepts this authorization to
use from State that certain state-owned real property located within the
larger area described in Exhibit A.

(b) The right to use real property includes the use of public aquatic
land together with the right to occupy the water column and water surface in
accordance with Subsection 4.2, for Grantee, its contractors, invitees, and
employees. Said real property is herein referred to as the "Property."
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(c) Except as is necessary to carry out Grantee's permitted use under
Subsection 4.2 or Grantee's obligations under Subsection 4.5, State does not
convey the following rights:

1. Any right to disturb, alter or modify the aquatic land;

2. Any right to harvest or collect aquatic resources from the
aquatic land, water column, or water surface;

3. Any right to excavate or withdraw sand, gravel, minerals,
gas, o0il, or other material;

4. Any water or mineral rights.

(d) Grantee's rights are subject to all rights of the public,
including all rights of the public which State hold in trust under the public
trust doctrine. "

(e) Grantee's rights are further subject to valid easements and
encumbrances of record as of the date of execution hereof as noted in the
records of Benton County, or on file in the Office of the Commissioner of
Public Lands, Olympia, Washington.

(f) In executing this Agreement, State is relying on a survey and/or
legal description provided by the Grantee.

2.
2.1 Term. The term of this Agreement is three (3) months, commencing on
December 15, 1993, which date shall be referred to as the "Commencement Date"
of the term of this Agreement, and ending on March 15, 1994. The date upon
which this Agreement terminates, whether at the end of the above stated term
or upon such earlier date in the event the Agreement is terminated, or
canceled for any reason prior to the end of the said period, shall be referred
to as the "Termination Date."” The period between the Commencement Date and
Termination Date is referred to herein as the "Term" of this Agreement.

-—f

ERM

2.2 Authority. This lease in entered into by State pursuant to the

authority granted in Chapter 79.90 RCW et seq. and the Constitution of the
state of Washington.

FEES

3.1 Administrative Fee.

(a) Grantee agrees to pay an administrative fee in the amount of
$2,500.00.
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(b) Payment of the fee by Grantee to State is the essence of this
Agreement, and is a condition precedent to the continuance of this Agreement
or any rights thereunder.

3.2 Interest Penalty for Past-Due Rent and Other Sums Owed. Grantee shall
pay interest in accordance with the terms of the Prompt Payment Act (31 U.S.C.
Secs. 3901-3907) at the rate established by the Secretary of the U.S. Treasury
under Section 12 of the Contract Disputes Act of 1978 (41 U.S.C. 611) that is
in effect on the day after the due date, until paid, on sums owing under the
terms of this Agreement commencing the next day after the date such sum is due
and payable. In the event State pays any sum or incurs any expense which
Grantee is obligated to pay under this Agreement, or which is made _on behalf
of Grantee, State shall be entitled to receive reimbursement thereof from
Grantee upon demand, together with interest thereon from the date of
expenditure at the rate stated above.

4. USE
4.1 Inspection. Grantee has inspected and made an independent investigation

of the Property and will accept the same on the Commencement Date in its
present condition.

4.2 Permitted Use. Grantee shall have use of the Property only for the
specified purposes of construction and installation of a liquid effluent
discharge pipeline and diffuser outfall system as shown on the attached
Exhibit A, and for no other purpose whatsoever. Discharge of effluent from,
or other uses of, the outfall system are not allowed under this agreement.
State's prior written consent shall be required for any change in use of the
Property or any portion thereof.

4.3 Entry.

(a) State shall have access to the Property at all times for the
purpose of inspecting the Property and securing compliance with the terms and
conditions of this Agreement. State shall exercise its right of access in a
manner that will not unreasonably interfere with Grantee's permitted use of
the Property.

(b) The right reserved in Subsection 4.3(a) above includes the right
to perform or have performed such environmental tests, audits, surveys, or
investigations as State, in its sole discretion, deems appropriate. Such

20-013357 -3-



tests, audits, surveys, or investigations may include, but shall not be

limited to, the determination of whether Grantee is improperly storing,

handling, or disposing of Hazardous Substances, as defined in Subsection
4.5(d) below, or of refuse, as defined in Subsection 4.5(b) below.

(c) This reserved right imposes no obligation upon State to make
inspections, tests, audits, surveys, or investigations and shall impose no
liability upon State for failure to do so. This reserved right is in addition
to and separate from Grantee's obligation to test under Subsection 4.5(d)(3)
and 4.5(d)(4) below.

4.4 State's Right to Grant Fasements. State reserves the right tod:grant
easements and other land uses on the Property to others when the ea§ément or
other land uses will not interfere with Grantee's permitted use under
Subsection 4.2. State will notify Grantee of any easement or other land use
request by third parties. No easement or other Tand uses shall be granted to
third parties until payment for any damages to the leasehold have been paid to
Grantee by the third party or a waiver of damages is signed by Grantee.

4.5 Restrictions on Use.

(a) Conformance With Laws.

1. Grantee shall, at its own expense, conform to all applicable
laws, regulations, permits, orders or other directives of any public authority
affecting the Property or Grantee's use of the Property.

2. Grantee shall, at its own expense, obtain all regulatory or
proprietary consents or approvals required to be obtained from any public
authority or third party in connection with any work on the Propefty
(including, but not limited to, the construction, repair, or replacement of
any improvements) or Grantee's use or occupation of the Property.

3. Upon the State's request, Grantee shall provide, at its own
expense, evidence of compliance with Subsections (1) and (2) above (including,
but not limited to, copies of permits, licenses, or orders).

4, Grantee shall correct, at Grantee's own expense, any failure
of compliance with the terms of Subsections (1) through (3) above. |

(b) Refuse. Grantee shall not make, or suffer to be made, any filling
in of the Property or any deposit of rock, earth, ballast, refuse, garbage,
waste matter (including chemical, biological or toxic wastes), hydrocarbons,
any other pollutants, or other matter within or upon the Property, except as
approved in writing by State. The State hereby approves:

20-013357 ~4-






State may conduct such tests and State shall be entitled to receive full
reimbursement from Grantee upon demand, together with interest thereon from
the date of expenditure at the rate stated above.

4. The Grantee shall not damage natural resources of the State,
including biological resources. "Biological resources" includes any aquatic
life owned, managed or controlled by DNR as the proprietary manager of state-
owned aquatic lands. Examples of bio]ogica] resources include, but are not
limited to, kelp, eel grass, geoducks, and other shellfish. If DNR believes
that natural resources of the State may have been damaged by Grantee's use,
occupation or control of the Property, DNR may require the Grantee, at
Grantee's expense, to perform appropriate surveys and studies to determine the
nature and extent of damages to such resources and the cost to restgre,
replace, or acquire equivalent resource, and the cost to compensate for lost
values. If Grantee fails to perform the specified surveys or studies, DNR may
conduct the surveys and studies or may authorize an independent contractor to
perform the specified surveys or studies. Grantee shall reimburse DNR for any
costs incurred by DNR in conducting these surveys or in contracting for these
studies and surveys to be performed. Grantee shall compensate DNR for any
damages to resources of the State caused by Grantee's use, occupation, or
control of the Property. Damages may include, but are not imited to, the
costs to restore, replace, or acquire equivalent resource, and the cost to
compensate for lost values. Such damages also may include the costs of
periodic monitoring.

5. Grantee shall be liable to State, and shall waive any claims
against State for contribution and shall indemnify, defend, and save harmless
State and its agencies, employees, officers, officials, and agents with
respect to any and all liability, damages (including damages to land, aquatic
life, and other natural resources not permitted under Subsections 1.1(c) and
4.5(b) herein), expenses, causes of action, suits, claims, costs (including
testing, auditing, surveying, and investigation costs), fees (including
reasonable attorneys' fees and costs), penalties (civil and criminal), and
response, cleanup, or remediation costs assessed against or imposed upon
Grantee, State, or the Property, as a result of Grantee's control of the
Property, or Grantee's use, disposal, transportation, generation and/or sale
of Hazardous Substances on or about the Property, or that of Grantee's
employees, agents, assigns, contractors, subcontractors, licensees,
permittees, or invitees, and for any breach of this Subsection 4.6(d). DOE's
obligation to indemnify and save harmless the State under this provision is
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subject to the availability of appropriated funds and is subject to the
requirements of the Anti-Deficiency Act (31 U.S.C. Sec 1341).

(e) Granter *~ Take Corrective Action. The parties expressly agree
that Grantee will, at its own expense, upon any failure to comply with the
above Subsections 4.5(a)-(d), and upon direction to do so by State, take
corrective or remediation action measures satisfactory to State to restore the
Property, as nearly as possible, to the condition the Property would have been
in absence of such failure to comply (with lack of or failure to expend funds
not to adversely affect the possibility of restoration). If Grantee fails to
do ), Grantee agi ; that State may take 1ch corrective action and State
shall be entitled to receive full reimbursement therefore from Grantee upon
demand, together with interest thereon from the date of expendituresét the
rate in Subsection 3.2 above.

4.6 Development Rights. Grantee shall not undertake development of the
Property except in accordance with Subsection 4.2 above. Grantee shall not
represent to any person, governmental body, or other entity, that Grantee is
the fee owner of the Property, nor shall Grantee execute any petition,
application, permit, plat, or other document on behalf of State as the "owner"
of the Property without State's express written consent which may be withheld
for any reason whatsoever. Grantee, in its own name and as Grantee under this
Agreement, may execute and apply for permits, petitions, or applications in
connection with work allowed pursuant to Subsection 4.2 above. Grantee shall
notify State in writing of any proposed or pending governmental action of
which Grantee receives written notice which affects the Property, its zoning
or the right to develop the Property for any future use.

4.7 Control. During the Term State shall have no liabilities, obligations,
or responsibilities whatsoever with respect to Grantee's use of the Property,
or with respect to any plans or specifications submitted to State pursuant to
this Agreement, or improvements or repairs made to the Property or any
activity conducted thereon by the Grantee. State's approval or disapproval of

any such plans and specifications or improvements shall not render State
liable therefor.

5. IMPROVEMENTS

5.1 Removal of Fixtures and Improvements. In the event that by March 15,
1994, Grantee has not received authorization from the State for discharge of
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effluent from, or other uses of the discharge pipeline and diffuser system
described in Exhibit A, Grantee agrees to sever, remove, and properly dispose
of all fixtures and improvements on the Property within sixty (60) calendar
days or such additional time as may be necessary to comply with all reguiatory
permit requirements and approvals. If Grantee fails to sever, remove, and
properly dispose of such fixtures and improvements within the time limit, then
the State may: '

(a) Remove and dispose of them at Grantee's sole expense; or

(b)  Pursue any other remedies.
A1l cc : of State in doing » 1all | :ome an oblic .ion of I 1 : together
with interest thereon from the date of expenditure at the rate stated above.

6. GRANTEE'S INDEMNITY, FINANCIAL SECURITY
6.1 Indemnity.

(a) Grantee shall indemnify and save harmless the State and its
agencies, its employees, officers, officials, and agents from liability for
damages (including damages to land, aquatic 1ife, and other natural resources
not permitted under Subsection 1.1(c) and 4.5(b) herein), expenses, causes of
action, suits, claims, costs, fees (including reasonable attorneys' fees and
costs), penalties(civil, administrative, and criminal), or judgments, caused
by or arising out of the use, occupation, or control of the Property by
Grantee, or by its invitees, agents, employees, licensees, or permittees
except as may arise solely out of the willful or negligent act of the State or
the State's elected officials, employees, or agents. Grantee's obligation to
indemnify and save harmless the State under this provision is subject to the
availability of appropriated funds and is subject to the requirements of the
Anti-Deficiency Act (31 U.S.C. Sec 1341).

(b) To the extent that RCW 4.24.115 is applicabie to any
indemnification provision of this Agreement, the State and Grantee agree that
that provision shall not require Grantee to indemnify and save the State
harmliess from the State's sole or concurrent negligence.

6.2 Bond or Other Security.

(a) At its own expense Grantee shall procure and maintain a corporate
surety bond or provide other financial security satisfactory to the State (the
"Bond") in an amount equal to $10,000.00 or shall set aside $10,000.00 in an
account accessible by State upon State's demand, which shall secure the full
performance by Grantee of its obligations under this Agreement. The Bond
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shall be in a form and issued by a surety company acceptable to the State.
The amount of the Bond may be adjusted by the State:

1. As a condition of approval of assignment of this Agreement,
2. Upon any breach of Subsections 4.5(a)-(d) above,

3. Upon a change in the condition of any improvements, or

4. Upon a request by Grantee for a change in the Permitted Use.

A new or modified Bond shall be delivered to the State within thirty (30)
calendar days after adjustment by the State of the amount of the Bond.

(b)  Upon any default by Grantee in its obligation under this
Agreement, any or all of the Bond may be appropriated by the State to off
the 1iability of Grantee to the State. The State's appropriation shall in no
way limit the liability or other security or obligations of Grantee or the
rights or remedies of the State nor shall such appropriation in any manner
reinstate, cure or relieve Grantee from a termination of its rights under this
Agreement.

(c) Grantee's failure to have a Bond in force at all times during the
Term in the full amount as required by this Section 6.2 shall constitute a
material breach of this Agreement.

7. HOLDING OVER AND EXPIRATION

7.1  Unapproved Holdover. Any holding over by Grantee without the express
written consent of State shall not constitute a renewal or extension of this
Agreement or give Grantee any rights in or use of the Property.

8. NOTICE
8.1 Procedure. Any notice required or desired to be given under this
Agreement shall be in writing with copies directed as indicated herein and
shall be personally served or sent by mail. Any notice given by mail shall be
deemed to have been received when seventy-two (72) hours have elapsed from the
time when such notice was deposited in the United States mails, correctly
addressed to the party to be served at the last address given by that party to
the other party under the provisions of this Section 9. At the date of the
execution of this Agreement, the address of State is:

DEPARTMENT OF NATURAL RESOURCES

Division of Aquatic Lands

1111 Washington St. SE

P.0. Box 47027

Olympia, WA 98504-7027
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breach. State shall be deemed to have waived any right hereunder only if
State shall expressly do so in writing.

11.4 Cumulative Remedies. Each right, power and remedy of State provided for
in this Agreement or now or hereafter existing at law or in equity or by
statute or otherwise shall be cumulative and concurrent and shall be in

addition to every other right, powef or remedy provided for in this Agreement
or now or hereafter existing at law or in equity or by statute or otherwise,
and the commencement of the exercise by State of any one or more of the

ro_v powers, 1 lies provided for in this Agreer 1t or now or hereafter
existing at law or in equity or by statute, or otherwise, shall not preciude
the simultaneous or later exercise by State of any or all such other rights,
powers or remedies.

11.5 Time of Essence. Time is expressly declared to be of the essence of
this Agreement and each and every covenant of Grantee hereunder.

11.6 Entire Aqreement. This agreement contains the entire agreement of the
parties hereto with respect to the matters covered hereby, and no other
agreement, statement or promise made by any party hereto, or to any employee,
officer, or agent of any party hereto, which is not contained herein, shall be
binding or valid.

11.7 Invalidity. If any term or provision of this Agreement or the
application thereof to any person or circumstance shall to any extent prove to
be invalid, unenforceable, void or illegal, the remainder of this Agreement,
or the application of such term or provision to persons or circumstances other
than those as to which it is invalid or unenforceable, sh: | not be affected
thereby, and each term and provision of this Agreement sh: | be valid and be
enforced as written to the fullest extent permitted by law.

11.8 Authority. Persons executing this Agreement on beh: F of State and
Grantee represent that they are authorized to do so and represent and warrant
that this Agreement is a legal, valid, and binding obligation on behalf of
State and Grantee, and is enforceable in accordance with its terms.

11.9 Date of Execution. The date this Agreement is executed shall be deemed
to be the day and year when executed by State.
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11.10 Survival. A11 obligations and rights of Grantee to be performed after
the Termination Date shall not cease upon the Termination of this Agreement,
and shall continue as obligations and rights until fully performed. All
clauses of this Agreement which require performance beyond the Termination
Date shall survive the Termination Date of this Agreement.

11.11 Effect on Other Parties. Nothing in this Agreement constitutes an
admission of liability with respect to a claim by a person not a party to this
Agreement.

11.12 Expenditure of Funds. Any obligation of Grantee under this Agreement
that would require the expenditure of funds to carry out, and which are not
stated in a fixed dollar amount, are subject to the availability of
appropriated funds and are subject to the requirements of the Anti-Deficiency
Act (31 U.S.C. Sec. 1341). Grantee agrees to diligently exercise efforts in
good faith to secure adequate funding to fulfill its obligations under this
agreement.

IN WITNESS WHEREOF, this Agreement is executed on the day and year when
executed by the state of Washington.

STATE:

STATE OF WASHINGTON
DEPARTMENT OF NATURAL RESOURCES

GRANTEE :
U.S. DEPARTMENT OF ENERGY

Con 0

RNAK, Realty Officer
R1ch1and 0perat1ons 0ff1ce
P.0. Box 550
Richland, WA 99352

Date /X /7/75
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COMMENCING Al IHE FPUUNU 4 UNIIEBD D1AIED UVEULUULLILAL dumye!
BRASS CAP MONUMENT DESIGNATED AS “LANDING”. WITH COORDINATE
VALUES OF NORTH 385512.44 AND EAST 1949425.72 WASHINGTON
COORDINATE SYSTEM ., SOUTH ZONE. NORTH AMERICAN DATUM OF 1983,
ADJUSTMENT OF 1991, FROM WHICH THE FOUND 4” UNITED STATES
GEOLOGICAL SUVEY BRASS CAP MONUMENT DESIGNATED AS "“TURNER”
BEARS NORTH 08 DEGREES, 15 MINUTES. 18 SECONDS EAST., 3301.23
FEET., THENCE NORTH 66 DEGREES. 52 MINUTES. 58 SECONDS EAST.
361.17 FEET TQ THE TRUE POINT OF BEGINNING: THENCE SOUTH 90
DEGREES. OO0 MINUTES. 00 SECONDS EAST., 350.00 FEET. TO THE
TERMINUS POINT OF SAID CENTERLINE DESCRIPTION. SAID TERMINUS
POINT BEARS NORTH 78 DEGREES., 15 MINUTES. 27 SECONDS EAST.,
696.75 FEET FROM THE ABOVE DESCRIBED MONUMENT “LANDING”.

CONTAINING AN AREA OF 0.20 ACRES. MORE OR LESS.

DEPARTMENT OF NATURAL RESOURCES
LAND LEASE QVER
SECOND CLASS SHORELAND
LYING WITHIN THE
NORTHWEST QUARTER OF SECTION 2.
TOWNSHIP 10 NORTH« RANGE 28 EAST. W.M.
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