








the Court.> Consequently, the Court cannot re-negotiate the parties’ underlying
agreements, and is instead constrained to establishing reasonable, attainable
solutions designed to resolve the parties’ disputes and set the Hanford Site clean-
« up back on schedule.
Jn A primary goal of the Consent Decrees was to satisfy the “wish to resolve
6 this action without litigation.”® Having reviewed the parties’ disputes in detail, the
7 .. Court concludes that a significant portion of the Consent Decrees’ value has been
8 undermined by the insertion of litigation tactics, such as insistence that DOE’s
9 reports to Washington and Oregon be shielded by Federal Rule of Evidence 408, in
10 spite of DOE’s express agreement to the reporting requirements in the original
11 Consent Decrees.
12 Reporting is essential to inform Washington and Oregon of DOE’s progress
13 and delay, to maintain DOE’s accountability, and to facilitate cooperation between
14 DOE, Washington, and Oregon to protect the public and the environment. For
15 example, if reporting had occurred as required by the Consent Decrees,
16 Washington and Oregon would have had sufficient notice of the extent of DOE’s
17 funding issues to be able to assist DOE by engaging with the legislature through
18 the political process to obtain additional funds for the Hanford Site.
ol

2(

5 See Rufo v. Inmates of the Suffolk Cnty. Jail, 502 U.S. 367, 391 (1992).

21
¢ ECF No. 59 at 2; ECF No. 60 at 2.
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1 The Court trusts that the parties will act in good faith to both achieve the

milestones and comply with the reporting requirements established in the

N

Amended Consent Decrees, instead of obfuscating issues with litigation tactics.

¢ The parties should expend their limited resources on cooperative efforts to serve

”~

¢ the public’s best interest and achieve the common goals enshrined in the Consent
¢ Decrees.
7 || A primary issue confronted by the Court throughout the Consent Decree

¢ modification process has been the irreconcilable tension between the restrictive

¥l

legal standards governing the Court’s involvement in consent decree modification
10]] and the reality of establishing a schedule, projected to cover decades, governing an
11 evolving scientific process. The Court is aware that many of the parties’ underlying
12| assumptions have shifted since the Consent Decrees were entered in 2010; that

13| technology has changed in the intervening years; and that all parties have requested

14 ” modifications that are outside the scope of the Court’s authority under Rufo.® The
15 restrictive legal process governing consent decree modification does not permit the
16" Court to freely alter the Consent Decrees to incorporate new technology, such as a
17 direct feed approach to waste vitrification. However, the parties are free to

18|} stipulate to Consent Decree modifications themselves, or to enter into a new

19| consent decree drafted to account for new or different technological approaches.

20|| The Court notes that Congress is addressing the difficulties facing courts in

21
? See ECF Nos. 139 and 170.
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ability to fund and operate Direct Feed LAW.” % Under DOE’s proposal, the
LAW “will be supported either by DOE’s voluntary implementation of Direct Feed
LAW or by staging construction to bring the LAW facility online alongside the
PT.” 147

3. Analysis

In the Court’s Second Order Regarding Motions to Modify Consent Decrees,
the Court expressly found that there was no basis in the four corners of the original
Consent Decree to require DOE to implement a Direct Feed LAW approach,
because pretreatment of LAW was not one of the three performance objectives
identified in the original Consent Decree.*® However, one of the performance
objectives comprising the “primary goals” of the original Consent Decree was “(1)
constructing and achieving initial operation of the Waste Treatment Plant
(‘WTP*).” % The Court further stated: “[t]he Court will not prohibit DOE from
moving forward with the Direct Feed LAW approach at this time; the Court simply
declines to modify the Consent Decree to include milestones in this Consent

Decree for achieving that objective.” !

146 Id
147 Id
148 See ECF No. 170 at 4.

149 72

150 I1d. at 21.
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2. Washington Proposal

Washington argues that DOE’s proposed extension mechanism “render[s]
Energy’s schedule largely unenforceable.”!”” Washington contends that the
proposed extension mechanism “remove[s] any real incentive for Energy to meet
the Decree’s schedule,” “reward[s] Energy for missing dates,” and
“[c]ollectively . . . diminish[es], rather than enhance[s], Energy’s accountability
under the Decree.”!”

3. Analysis

The Court agrees with Washington. As discussed above, the Court
previously has rejected DOE’s repeated attempts to remove scheduling milestones
from the Amended Consent Decree. The Court finds that DOE’s proposed semi-
automatic extension mechanism would circumvent the Court’s prior ruling and
allow DOE unfettered discretion to work at its own pace, regardless of the
commitments that DOE made in the original Consent Decree.

DOE’s four-step procedure f: s far short of achieving accountability. While
DOE grants Washington a role through negotiation, DOE is proposing a system
where it may unilaterally extend milestones if the parties fail to reach a consensus.

Washington, consequently, would be left with a non-existent and practically

useless negotiating position. Washington would either have to accept DOE’s

177 ECF No. 208 at 10.
8 Id. at 12.
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