" Thestatute slso '.u-lutu

foctom and constitwents other tlan

those for which the waste was listed (in

capes where the Administrator hasa -
* reasomeble

provision
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constituents for which the waste was
listed. Congress wanted to ensure that
notice and comment would continue to

be required for the expanded petitions, -

addressing not only the listed .: | -
constituents, but any additional -
constituents as well. The Agency = -

concludes that the Act mandates notice

. and,commeant for all petitions, and for
the entu:epetmon. -and the regulation so
provides. -

G. Researcb Develapment, and
Demonstration Permits

The HSWA adds section 3005(g)
which provides EPA with authority to
issue permits for research, development, .
and demonstration treatment activities.
‘The amendment grants EPA authority to

- 1ssue permits independent of existing .
: _regulations relating to hazardous waste..

treatment processeerPA is directed to -
. include’certain provisions in each permit:

..as well as any other requirements . :

. deemed ‘pecessary to protect human
__health and the environment. With =
" several & excephons. the amendment also _
. J,‘allaws waiver or modification of the

reqm.remenfs of. t.he general penmt

Free

_regulau
L EPA has codxﬁ'ed this now authonty in.

: ..-=-§ 270. 65pf its regulations. Th.ls o e '

reguIahon,has four basic provmons
“Paragraph (a) of the regulauon v
authonzes the Administrator to issue
-~ -RD&D permits for innovative and ,
" experimental treatment technologies or
ﬁﬂmcesses for which permit standards
ave not been established under Part
264 or 268. The regulation authorizes the
" Administrator to establish permit terms
and conditions for the RD&D activities
—as necessary to protect human health
and the environment. The statutory
amendment allows the Administrator to
select the apprapriate technical
andards for each RD&D activity to be
permitted. EPA is required to address
construction (if appropriate}, limit
operation for not longer than one year,
and place limitations on the waste that
may be received to those types and .
quantities of wastes deemed necessary
to conduct the RD&D activities. The
permit must include the financial
responsibility requirements currently in
EPA's regulations and other such
requirements as necessary to protect
health and environment. Other possible
requirements include, but are not limited
to, provisions regarding monitoring,
operation, closure, remedial action, and
testing and providing information. EPA
may decide not to permit an RD&D
project if it determines that the project.
even with restrictive permit terms and
conditions, may threaten human health
and environment.

‘permit application and permit issuance N

Paragraph (b) provides that the
Agency will generally follow the .
permitting procedures of Parts 124 and
270. As authorized, EPA reserves the
right to. waive or modify these .
procedures to. expedite penmttmg as
long as human heaith and the
environment are protected. However,
EPA will not waiva the.public.-
participation procedures of Part 124
established under § 7004(b)(2} of RCRA.
nor will EPA waive.the financial -
responsibility requ.u:ements currently in
EPA regulations. ~ . ..-.'- -

- Paragraph (c} melements the .
statutory provision that authorizes the
‘Administrator. to order an immediate
cessation of any operations at the . -
facility if necessary:to pmtecthuman -
health or the egvironment.- : i

Under paragraph(a)-and the statutory :

amendment. permxt.s are initially to be -

- issued for a;maximurh period of one '

year of operation."The legislative history
provides that the permit is to be 1ssued

for a maximum of 360 days of operation.
‘The 380-day time period.does not refer

to calendar days,:to periods of -

- construction, or to operation usmg S
 materials‘ather than hazardous waste.
-7 (See:129 Congi'RecsHs160 (daily ed.’

October 6; ‘1983:)-'1'he ‘permit'may be

renewed up'to three ‘times for periods of

not more than one year of operating™

has also amended § 270.10(a) to provxde
that procedures for {ssuing and
administering RD&D permits are
governed exclusively by § 270.65.

- Congress made clear that RD&D
permits could cover a variety of
experimental activities, but suggested
several limitations on EPA authority.
The legislative history provides three
examples of the types of RD&D
activities which may be covered by this
section. [See 129 Cong. Rec. H88160
(daily ed. October 6, 1983)]. First. a
common experiment involves an
individual or company who has
designed omr paper or in the laboratory
an innovative treatment system for

hazardous waste. In order to determine

whether this new technology is
technically feasible, a small pilot-scale
unit may be constructed and operated
for purposes of evaluation. If this is
successful, a larger but still pilot-scale,
experimentatunit may be constructed to
demonstrate the reliability, economic
feasibility, and environmental impacts
of the process.

A second type of hazardous waste
management experiment involves an
equipment vendor and a waste-
generating or processing customer,
Vendors often custom prepare storage
and processing equipment, that is. tanks,

incinerators, etc., based on a customer's
individual needs, and this may require
one or more tests with a pilot facility
using samples of the customer's waste.
And third, a manufacturer or user of a -
particular commercial treatment process

" may want to improve its efficiency or

effectiveness or reduce environmental
impacts. This may involve the : -
construction of a pllot'scale treatment
unit that will be operated in an :
experimental mode ta test new wastes'.
or alternate operating conditions. This
list of examples is not an exclusive list
of the activities that may be permitted.
Congress also explained how it -~ -
expected EPA to operate inissuing '
RD&D permits. Under this section, EPA

. may permit (1) treatment technologies; - -
- processes, methods, or devices thatare ' ;
-innovative and experimental (2] for the ¢

sole purpose of gathering informationto -
evaluate their technical or economic .
feasibility. These factors dre dlscussed
below.”™ - -2 Sl e
First, mnovahve and’ expenmental
treatment technologies:or processes "

I 2

" intended to be covered by thig Section at”

a minimum include experimentation and

- demonstration with teclmologes that. -

have never' been utilized iA'co emxal
application, as‘well'as further

refinement and development or

= performance testing ‘of technoloéies that.
days as provided in paragraph (d). EPA -

in some form, have been operated ina
commercial capacity. - )
Second, under a permxt. EPA may
allow the experimental treatment
activities and associated storage. Such
permits will not authorize disposal of
hazardous waste. The disposal of
hazardous waste must occur at a facility
which has received a RCRA permit
under Part 264 or which has interim
status. RD&D permits may.only be
issued for the purpose of demonstration
or evaluation of the economic or
technical feasibility of a particular
treatment technology. process, method,
or device and associated storage. If the
waste management activity related to
the technology, unit, process, or device
is used at any time to store or treat
waste for any reasons other than the
conduct of a treatment experiment, it
mast be permitted and operated in
accordance with all applicable sections oo
of 40 CFR Parts 264 and 266. Id. - b t
e h

H. State Authorization ~ - - /R

HSWA made several significant . /
changes regarding the authorization and | p
implementation of State hazardous . y'
waste programs. Part 1 of this section |-
discusses the new, dual State-Federal . \©
regulatory program in authorized States
and some conforming changes to the
State authorization regulations in Part

OFIVED
{ _,‘Q’?c
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271 necessitated by the HSWA. Part 2
discusses section 3006(f), a new
provision requiring authorized Slates to
make information about hazardous
waste facilities available to the public to
the same extent that EPA would make
the same information publicly available.
Part 3 discusses the extension of the
expiration date for interim authorization
under the 1976 RCRA. Prior to the
HSWA, responsibility for the RCRA
program in a State with interim
authorization would have reverted to
EPA on or before January 26, 1985 if the
State had not yet obtained final
authorization. Part 4 discusses the new
type of interim authorization under the
HSWA and the requirements States
must meet to obtain and retain final
authorization (“moving target” and
program revisions).

The preamble to the proposed rule to .

be published as a companion to this rule
addresses additional issues pertaining

¢\] to State authorization under the HSWA. -~

Both preambles should be read together.

1. Appllcablhty of Today's Rule in
Authorized States

New section 3006(g) of RCRA
provides that any requirement or
— prohibition which is applicable to the
generation, transportation, treatment,
't gtorage, or disposal of hazardous waste
.and which is imposed under the 1984 °
. Amendments shall take effect in each
.. authorized State on the same date as -

(5

S

-effect in non-authorized Statés. “The

'J !

. such requirements or prohibitions i

dlrectly in'an authorized State until’ the ’

" State is granted authorization'to do'so.-
This includes the authority to'issue or
deny permits-or portions of permits: ::
where the State is not yet authonzed to
O~ implement the requirements and -
_prohibitions‘established by the
amendments (Section 227.):<-
. These amendments dramahcally alter
the existing Federal-State relationship
under section 3006 of RCRA. Before the
amendments, pursuant to sections -
3006(b) or 3006(c), States with final - ;.
authorization or all phases of interim
authorization administered their.:;: ..«
.. hazardous;waste program enptirely in

. lieu of EPA Changes-to the Federal .. ..\; .

Subtitle C program did.not take e£fect
auto"ﬁucally in such States; States...
needed to revise. their pmgrams to-

* Include those changes and receive EPA‘
‘approval. Further, EPA could not issue,
permits, for-any facilities covered by t.he
State permitting program which EPA .
.- had approved. See: 40 CFR 264.1][')-
2R 2721210, o, o nsa

In contrast, the. new amendments ».
. cteate & dual. regulatory system inf oot

b

- concerning-the generation and. ;
transportation of hazardous: waste. 2
.- Finally, the. Agency analyzed the’ »',nu .
statute to deter;nlne whether. EPA’s ;-

- . .authority.to: issue'researchan dliscn
. development permits under- secuoq _
-8005(g) is & Jrequirement concemmg the

authorized States. Because of new
section 3006(g). the requirements and
prohibitions stemming from the
amendments take effect immediately in
all States, regardless of any less
stringent State statute, regulation, or
permit. For example, even though a
facility may now hold a State RCRA
permit allowing it to dispose of bulk
liquid waste in a lined landfill, RCRA
prohibits it from doing so after May 8,
198S. (See section V.A.1. of preamble.)
And, even though authorized States
have previously promulgated their
permit application requirements,
facilities in all States will have to
comply with new Federal permit
application requirements in Part 270.
EPA reviewed today’s rule to

determine which provisions in it are

“requirements or prohibitions” that are
applicable to the generation, .
transportation, treatment, storage, or
disposal of hazardous waste. EPA .
concluded that all of the provisions-in
the rule are requirements or
prohibitions. They therefore take effect
in authorized States and are Federally
enforceable. - . ]

The Agency started its analysis with
the Conference Report which specified.
that certain requirements and

. prohibitions should take effect.

immediately in all States. (130 Cong. -
Rec. H11134 (daily ed: Oct. 3,1984).) ;.
With the exception of the. “hquxda in- -
landfills)provision,- these provisions -

cancluded'that the household:waste=S
exclusion in-section’ 3001(i), the. dehstmg
procedures in section 3001(ﬂ the:: %

' -:requirements concerning correctlve '-":

action and ground-water monitoring in.
sections-3004(p), (v), 3005(i). the ‘rizit - s
prohibition concerning salt domes in.

sectlon '3004(b}, the ban on hazardous -in-'

waste in cement kilns in sectidn .- : . : .-
3004(q)(2)(C), the requirement for | healthv
assessments in section 3019, .the -
preconstruction ban in‘section: 3005(3)

. the termination of interim status-and ..
extension of {nterim status requlrements -

in section-3005({e),.and the waste
minimization: ‘requirements in sectxo
3002(a)(6). {b)'and 3005(h) are =

- ‘requirements-and prohibitions. EPA also

concluded that the requirements : .. ¢
concerning hazardbus. waste exports in;
section 3017(g) were requimrnents S

u-‘

* conditionsSée;

.= ‘The Agency considered whether a

treatment of hazardous waste. In doing
so, EPA considered whether section
3005(g) is the type of provision that .
Congress would have wanted EPA to be
able to implement directly in authorized
States pursuant to section 3006(g). EPA
concluded that section 3005(g) was
intended to be implemented by EPA in
the case of an authorized State which
does not have State legal authority to -
issue permits to these types of facilities.
While the language in section 3005(g) is
discretionary (“The Administrator may
issue a research, development, and
demonstration permit * * *"), EPA does.
not believe that Congress, in amending
the statute to encourage new and
innovative technologies and to allow
permitting before section 3004 standards
are developed, intended to preclude the
issuance of permits to research and .
development facxlmes in authonzed
States. - . G
Thus,’ pursuant to 3005(3) and 3006(3)
EPA is able to issue a research and -
development permit, in consultation - . -
with the State, to encourage .
development of the innovative -
technology. However, as discussed next;
an EPA permit could not override.more
"stringent State requirements governing -
the facility or precluding its construction
or operation without a State: permlt.J
Some of these. newrequu‘ements and
-prohibitions provide:forvariances.and -:
- exclusjons. For.example;: ;exempuons

:were in the Senate:version of the: HSWA‘ : fmm.lm.er and:grpund,« watel;monitonng

_and appearin -3001(d)(3);. (5);:3004(c}.: [1)r.
-(0):(x),* [u] 3005((:][3) 3007(e)(1) ‘3015, ;
:and 7010; a8 enacted. In’ addmon. EPA

requuementsa[e&yaﬂiblexmda;gextam
<5 268000)(2) 3 -
~§264.221(d): In‘addition-facilitiesss:
constructeittﬂnmnerate PGBs p uant.
.t EPA'F approval-under:section 6(e]' )
the Toxic Subatancea Control Actare
- exempted from the preconstruchon ban’:
" in new 40 CFR 270.10(f)(1])« See’ aech”o’ﬁ
- 3005(a)-of RCRA; a3 amended..*~

vanance or exclusion from-such a -
requirement was {tself.a -;‘requn-ement
or. “pmhlblﬂo ofithe Act:EPA -itir S -
concluded that the entire provxsmn pn a.

-subject matten-:—such as minimum -
technological mguu'ements—should be -
treated as the {Tequirement’.or.: ::i; .-
“prohxbmon" since all the subparts-are -

related. However. secuon 3008 of. RCRA -

. and existing 40, CER 3771:1(11 an;iz'fl a21,
“provide that nothing inRGRA prohxblts
States, political subdivisions, ¢ ony Eoi
localities from qnposing more, stnngent ,
requxrements than thpae tn\,EP a_R_CRA
- regulations. Thus, any State ocal’si Ty -
requxrement thal Qfmore stringent an
a requxrement or. gohibxtfon in today's -
rule:emains]n e Sia
-, local law '.,:':", ::';?‘:;—11'. b .
"As a practical matter, thm means that '
fac1huea in authonzed States ‘may. not
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