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4. Applicability of Federal Rule of Evidence 47%, Federal Rule of Evidence

408 does not apply to the above reporting requirements as the reports are
not an offer of compromise but instead constitute mandatory elements of
a negotiated Consent Decree.

a. If Ecology can demonstrate good cause for concluding that DOE or
DOJ have not satisfied the reporting requirements as described
above on the basis of Federal Rule of Evidence 408, Ecology may
petition the Court for an immediate hearing.

i. If the Court finds that good cause exists for Ecology’s request
for a hearing under Section IV-C-4-a, the Court will schedule
a hearing within thirty days of ruling on Ecology’s request.

ii. Ecology will serve Oregon with any request for a hearing
under Section IV-C-4-a.

iii. During the IV-C-4-a hearing, DOE will be subject to
examination by Ecology and the Court, in open court with a
public record, on any refusal to comply with the mandatory
Consent Decree reporting requirements on the basis of

Federal Rule of Evidence 408 or any other rule of evidence.
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c. Although the milestones and schedule were developed assuming

that equipment failures will occur and that will require time to
respond to, these failures may take place more often and require
more time to remedy than anticipated in the development of the
milestones and schedule. Examples may include but are not limited
to failures in the Single-shell Tank waste retrieval systems, tank
farms, and supporting infrastructure (e.g., Double-shell Tank
system; 242-A Evaporator; Liquid Effluent Retention Facility,
Effluent Treatment Facility, Integrated Disposal Facility, and the

222-S Laboratory).

. Although the milestones and schedule were based upon delivery

timelines developed through DOE and Contractor experience, actual
delivery times from suppliers of needed construction commodities
and specialty equipment are affected by worldwide economic
conditions and demand for the same or similar commodities and
equipment; these conditions limit the ability of DOE and its
Contractors to secure required delivery dates to meet the milestones
and schedule. Examples of these conditions include but are not
limited to specialized waste retrieval systems and components,

piping and valves, and spare parts for aging tank systems.
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