
--
Department of Energy
Richiand Operations Office

P.O. Box 550
Richland, Washington 99352

1 9-AMRP-0081I SEP 19 2019

Ms. Alexandra K. Smith, Program Manager
Nuclear Waste Program
Washington State Department of Ecology
3 100 Port of Benton Boulevard
Richland, Washin~ ~ton 99354

Dear Ms. Smith:

STATEMENT OF DISPUTE REGARDING HANFORD FEDERAL FACILITY
AGREEMENT AND CONSENT ORDER (TRI-PARTY AGREEMENT)
MILESTONE M-035.-09K

This letter transmits the Statement of Dispute regarding Tni-Party Agreement
Milestone M-035-09K to the Interagency Management Integration Team (IAMIT). The
Statement of Dispute explains why the U.S. Department of Energy Richland Operations Office is
in compliance with Tni-Party Agreement Action Plan Sections 9.6.2, "Agreement Data," and
9.6.5, "Electronic Data Access Requirements," preparatory to dispute resolution discussions with
the LAMIT.

If you have any questions, please contact me, or your staff may contact Ben Ellison, Tri-Party
Agreement Project Manager, on (509) 376-5318.

Sincerely,

'3)

William F. Hamel, Assistant Manager
AMRP:KLH for the River and Plateau

Attachment:
Statement of Dispute for Tni-Party, Agreement
Milestone M-035-09K

cc: See page 2
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cc w/attach:
S. G. Austin, CHPRC
D. B. Bartus, EPA
J. Bell, NPT
S. L. Brasher, MSA
R. Buck, Wanapurn
C. E. Camieroni, EPA
K. A. Conaway, Ecolog y
L. Contreras, YN
S. W. Davis, MSA
D. R. Einan, EPA
M. Johnson, CTUIR
S. Leckband, HAB
J. W. Mathey, Ecology
N. M. Menard, Ecology
K. Niles, ODOE
C. P. Noonan, MSA
A. L. Palomarez, Ecolog y
J. B. Price,, Ecology
S. N. Schlelf, Ecology
Administrative Record (M-035-09K)
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STATEMENT OF DISPUTE FOR TRI-PARTY AGREEMENT MILESTONE M-035-09K

I. NATURE OF DISPUTE

This dispute is raised pursuant to Article VIII, parag graph 30, of the Han fbrd Federal Faicility

Agr-eement aind Consent Ordler (-Tri-Party Ag reement "or "TPA"), concerning comnpletion of

TPA milestone M-035-09K, -'Conduct biennial assessments of informnation and data access

needs. 'and-... .propose imnplem entation schleduLlles (TPA iilestones) for enhancem-ients as a

result of the biennial assessments*

The M-03 5-09 project manag

Washing

TPA-relev-ant data. Despite multiple efforts and various approaches, the ag ;ency project mnanager-s

were unable to come to ag ~reemen t on what information Ecolog y has a leg al rig ht to access, or

what TPA-related data, databases, or documents Ecolog y currently is unable to access. Ecolo gy

currently has access to A~ ~reement related databases that are documented in the Ag greemnent

Appendix F but rarely ever uses those available databases.

DOE is hereby elevating the dispute to the Interag enc y Manag ement Integ ~ration Team (IAM IT)

for dispute resolution.

11. DOE-RL'S POSITION ON THE DISPUTE

Ecolog y arg ues that the TPA requires DOE to provide Ecolog y access to -all relevant electronic

data and databases", including the Integrated Document Manag ement Systemn (1DM S). Actually,

the TPA defines the list of databases to which both U.S. Environmental Protection Ag ency

(EPA) and Ecolog y will have access. Ecolog y should not be allowed to unilaterally chang e that

list. It is not log gical ,reasonable, or just to interpret the TPA section about how Ecolog yJ gets its

access to the databases as overriding the previous section that defined the data and databases.

There is no reg ;ulatory requirement to provide access to DOE databases. DOE provides most

docum-ents as r-equested because DOE has a leg al obligation comply with its requirements under

the Privaicy Act and Freedomn of Inform-ation Act (FOLA) and cannot simply allow other ag
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fl-e access to its databases. The TPA must not be interpreted in a way that contradicts federal

law. If Ecolog yhad access to -all relevant electronic data and databases", it would have access to

prohibited informnation.

Courts use principles of contract interpretation to interpret Federal Facility A~ greements.

-A consent decree, which has attributes of a contract and a judicial act, is construed with

reference to ordinary contract principles. City of Las Vegas v. C/ar-k Countv, 755 F.2d 697,

'702 (9th Cir. 1 985). Under contract principles, the TPA (1) needs to be read as a whole-,

(2) provisions should not be interpreted as to render any other provision meaning les s -,(3) when a

general word follows a list of specifics, the general word will be interpreted to include only items

of the same type, (4) the specific g~overns the g~eneral ,and (5) the same words used in different

parts of section have the same meaning.

The TPA Muist Be ReawI As a U'hole

The TPA allows processes to be mutually defined, and does not allow one part to re-write any

section. Ecolog y s arg ument that it must have direct access to -all relevant data and electronic

databases", and that Ecology may independently determine those databases is inconsistent with

the TPA as a whole. Granting. Ecolog y unfettered access to any database it independently

identifies would upset the balance of the TPA as a whole because it would allow Ecolog y to

chanig ,e a TPA section unilaterally. Ecology could be granted access to databases not identified or

ag freed to by EPA. This change would grant Eco log y not just a peek into DOE's playbook, but

ong oinig access to DOE's playbook.

Section 9.6.5 Must Not Render- Section 9.6.2 Meaningless

Section 9.6.2 defines what data are bcing addressed in these sections. It states

**Ag ~reement Data. Ecology and EPA shiall be granted access to aill dlata that is r~elevanlt io

woi-k per/b rm-ned, or to he prrieunderi the Agr-eemient. Access to Ag reement related

databases will be documented in the Ag ~reement Appendix F document 'Agreement

Databases, Access Mechanisms, and Procedures' (includes all databases and the method

of accessing each database). This document will also describe mnethod(s) for regulatory

access to DOE comminun ications networks and system configurations to meet electronic

transfer of data."
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(em-phasis added). This section first defines data broadly and then requires all three parties to

agree on and list (document) the databases in the TPA Appendix F. Those databases are then to

be accessible to both Ecolog, y and EPA. Ecolog ~ydoes not dispute that it has access to all

Ag )-reement related databases that are listed in Appendix F. Instead, Ecolo~ ,,ypoints to

section 9.6.5:

Electronic Data Access Requirements. EPA and Ecolo~ 1:1y shall have dIirect r-ead, r-etriev,

aind transtfrr access to all relevant electronic data and databases.

(emphasis added) This section is about the itypes of access. Even though data and databases were

defnedandaddessd o/v hre setios pior., Ecology interprets this sections pur~pose as re-

dlefining what data and databases are being addressed. Ecologyfs interpretation can mean only

that data and databases arc defined twice within the space of four sections, with section 9.6.5

neg ating the section 9.6.2 definition and requirements. If the Appendix F database list did not

represent **all- databases then 9.6.2 would be rendered meaninj ~less.

The Specific Wordts Defining Data andl Iequir-ing a Database List Li01' em-s the Liener1 a!1 U ordls

llRelevant Electronic Dala annl Daltabases

Section 9.6.2 specifically defined Al ~reen-ent Data and put a requirement on all three parties to

ag ~ree which databases were relevant. That specific definition of data, and the requirement for a

database list (section 9.6.2), control the general words -~all relevant electronic data and

databases" (section 9.6.5).

The Same Wordts about All Relevant Data and Databases That Ar-e Use(/ In Difkr-en Parts of

Datai Section Have the Same Meaning,!7

Sections 9.6.2 and 9.6.5 arc all part of a section about data and databases. The sections use

almost the samne words to describe data and databases. It is log ~ical and necessary to link the

requiremeint that databases be listed with the requirements describing the types of database

access.

Ecology's ar ~umennt fails under all five prong s of evaluation, and a sing ~le failure defeats

the arg ~ument.
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Moreover, even if there is an arnbij ~ulty in the Iang uage relative to granting access to data that is

set forth in the Agreement, applying ordinary contract principles, such ambiguity is resolved by

the parties past practice. In this case, there has been no previous interpretation or demand for

access that justifies the Ecolol V s current position for unfettered access to all infor-mation.

There is a difference between having access to data that supports the cleanup mission and having

direct read, retrieve, and transfer access to that data. The TPA mnakes it clear that DOE will

provide all relevant data to Ecology and EPA to support cleanup. However, Ecology and EPA

will only have direct read, retrieve, and transfer access to databases that are agreed to in

Appendix F of the TPA. A i-ccenent related databases arc explicitly identified as those

documented in Appendix F of the TPA. Ecolol y and EPA have access to all A treem ent related

databases that al-c documented in Appendix F of the TPA.

I)OE Muist M/eet its Legal D~iies to) Rcwi(Al Iociijiws.1 fo'IriivilegedI Iiiffornitilioj

Article XLV of the TPA states that -Parties are not required to provide lej tally privileged

information. At the time any inform-ationi is furnished wh-ilch is claimed to be business

confidential, all Parties shiall afford it the maximum protection allowed by law." DOE has the

responsibility to protect privileged information, which it cannot do if the information is accessed

in i-cal time. DOE 0 206. 1 , DL)pariinew o/'Enerwi. Privacy'., Programn, requires all DOE

employees to prevent the unauthorized breach of Personally Identifiable Information (P11).

This means that P11 cannot be improperly released. FOIA protects proprietary business

information, deliberative process, attoi-ney-client privileg

private personnel information. The -riti~. Act protects individuals al tainst unwarranted

invasions of thelir privacy stemm ing fromn federal a tencies collection, maintenance, use, and

disclosure of personal infoination- about them. When information is requested, DOE fulfills its

duty to protect that information by 4oin~ throu h a redaction process. If another a~ ency had

direct read, retrieve, and transfer access to DOE internal databases, then DOE would be in

violation of its responsibilities under DOE 0 206. 1, the Priva-j)Act, and FOIA.
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Ther-e Is No Legal Basisfb/r Ecology or- EPA to Impjose Additional Access Requiremnents to DOE

Databases

There is no re~ ~ulatory requirement for direct read, retrieve, and transfer access to DOE

databases. Ecolo~ y h as no reg ulatory authority to require access to DOE databases generall y.

The Hanford Site-Wide per-ilt only requires that DOE provide inform-ation within a reasonable

timne (Condition I.E.8-9). Neither the WAC 1 73-303 nor the Permit require direct read, retrieve,

and transfer access to DOE internal databases. The desig tnation of a lead reg ulatory agency shall

not chang~ e the jurisdictional authorities of the Parties and Ecolog y has no Jurisdiction over DOE

databases. In the TPA we have agreed to provide data as it relates to the cleanup but not direct

read, retrieve, and transfer access to that data other than thle databases identified in Appendix F.

The M'-035-00 milestone itself states that data manag ement enhancements are "neg otiated and

approved". meaning that all parties have to ag

greater 1~and reater access to its databases and can only provide access to databases to thle extent

that it is leg a and practicable.

Ill. SUPPORTING INFORMATION

Milestone M-035-09 wvas established via TPA chang e control form M-35-95-01 Inl

February 1 995, with an orig tinal due date of March 3 1, 1998, and biennially thereafter. The due

date of M-035-09K, originally March 3 1, 20 18. was extended at thle project manag

March 3 1, 20 19. DOE considers the milestone complete; Ecolog y does not.

I V. HISTORY OF ATTEMPTED RESOLUTION

In addition to eleven formal procject manager meeting s held between Marchi 2017 and April 2019,

and six lAM IT meeting s during which- the milestone was discussed, the following sig tnificant

exchang tes took place:

3/15/2019 Ecolog y transmits letter 1 9-NWP-050, stating that DOE mnust grant ECY access to

all data and databases that are relevant to work perform-ed or to be performed

under the TPA, or propose TPA milestones to resolve data access issues withi all

relevant data and databases by Marchi 31, 2019.
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3/29/20 19 RL transmits I 9-AMRP-0059, stating that the M-035-09K milestone was

complete and that no new milestones are needed at this time.

4/11/2019 Ecolog yI requests, via email, a copy of the completed assessment and proposed

im-plementation schedule (Price 201 9a).

4/17/2019 DOE responds to Ecology's request, explaining that per the administrative record

file, no formal assessments have ever been completed for this mi,1lestone

(Hig gins 2019).

4/ 16/20 19 Eco log y notities the Mission Support Alliance, LLC, and DOE (on copy) that

Ecolog y is preparing a letter related to this milestone that may lead to anl lAMIT

dispute, and requests that the M-035-09K be added to the IAMIT agenda to status

(Price 2019b).

5/7/20 19 DOE and Ecology meet informially to discuss a path forward for the milestone.

5/8/20 19 Ecology states the intent to work the dispute informally until the June lAM IT

(Price 2019c).

5 /2 8/20 19 DOE and Ecolog y meet and discuss the milestone. Ecolog y takes the action to

draft a plan on a path forward.

5/31/2019 Ecolo gy transmits a summary of the May 28 meeting, along with a list of actions

that would establish a list of TPA-rclated documents and a plan to pilot a project

that would allow Ecology access to the TPA-related documents in IDMS.

The email includes a list of document types Ecolog y considers TPA-related.

A status meeting is planned for June 12 (Palomnarez 2019a).

6/ 10/20 19 Ecology requests a status on the actions transmitted on May 3 ) I

(P al omarez 20 1 9b).

6/11/2019 DOE provides a status of the actions assigned to the Assistant Manag

and Plateau, explains that DOE does not agree with the list of TPA-related

documents pirov!ided by Ecology in Palomnarez 201 9a, and strongly sug gests the

ycnicics form a workingag group to detine TPA-related documents (Hamnel 20 1 9a).
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6/2 1/20 19 DOE transmits a proposed "easy list" of TPA-related documents, and explains the

intent to prepare a draft chang e control formn that reestablishes M-035-09K, but

immediately replaces it with new milestones (Hamiel 201 9b).

6/27/2019 DOE describes a plan to provide Ecolog y with draft millestone replacement

wording during. ,the week of July 8 (Hamnel 2019c).

7/16/20 19 DOE shares draft change control form- M-35-19-01 with Ecology. The chang e

control form includes three new target dates for implementation of a pilot pro~ject

to give Ecolog y and EPA direct access to TPA-related records in IDMS

(H amel 20 19d).

7/23/20 19 Ecology providles a markup of M-35- 19-01 that includes four interim milestones,

and requires DOE/RL-93-69 to become a primary document (Price 20 19d).

8/19/20 19 DOE and Ecology meet to discuss a path forward. Ecology provides draft

milestones that DOE immediately rejects. Ecology delivers a predated, pre-sig med

letter 19-N WP-092 that notifies DOE the M-035-09K milestone has been missed.

yand abruptly leaves the meeting

8/20/201 9 DOE transmits 19-AM RP-0075 , invoking dispute resolution.

8/22/2019 DOE transmits I 9-AM RP-0076, describing Ecolog y 's failure to prov'ide a

definitin of TPA-related documents and data, and requesting that Ecology re-

eng ag e iM discussions.

8/29/2019 DOE transmits I 9-AM RP-0078, req uesting that Ecolog y -provide a

comprehensive and actionable list of Tri-Party Ag reement trelated

data/databases/documnents that Ecolog y believes they do not have electronic

access to.'

)9/3/201 9 DOE and Ecolog y hold a "dispute resolution project manager meeting ", and

DOE proposes milestones that would create a comprehensive TPA data

manag tement plan that would include ong

9/4/20 19 DOE transm-its draft change control form M-35-19-02 to Ecolog y fo r comment.
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V. RECOMMENDED RESOLUTION

DOE recomnmends the TPA agencics collectively establish, as a secondary documnent, a

comprehensive Til-Party, Agrcceiicnt Datai Manag4cinw Strategy that:

*Defines criteria for TPA-related documnents/data

" Describes document/data types the TPA ag

" Describes where or how TPA-related documnent/data types arec stored

*Identifies criteria for determining whether direct access can be provided to EPA and

Ecology

"Establishes whectheri direct reg ulator access to the document/data types can be provided

. Contains a schedule for providing EPA and Ecolog y with direct electronic read access to

systemns containing TPA-relatcd data/information.

* Defines and contains a schedule for establishing. an automnated workflow throug h whlilch

EPA and Ecolog y can request TPA-related data they cannot directly access

.Defines and contains othier schedules as necessary to address access improvements in the

areas of information manag enint ,expanded access, categ

The plan would be re gularly reviewed and updated by the assigned M-035-00 project manag
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