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Draft Comments for Discussi.on 

'.RELATIONBHIP OF PERMIT TO TRI-PARTY AG'.REEHENT 

J,. · Analysis 

'l'he Introduction to the Draft RD&D Permit (pages 3-4) lists 
i'iS authority the following statutes and regulations; RCRAI HSWA; 
J::PA regulations promulgated thereunder; the Wa.shingtcin Hazardous 
waste Management Act (RCW Ch. 70.106): and Ecology's Dangerous 
waste Regulations (WAC Ch. 173-:303). The Draft RD&D Permit does 
not cite the Tri-Party Agreement (Hanford F•~deral Facility 
AgrE!ement and Consent Order or 11 FFAC0 11 ) as authority for the 
Permit, which indicates that the permit writers do not consider 
i:::he Permit to be within the scope of the FFl\CO. The Permit 
defines "FFACO" and refers once to the FFA<'.!O in terms of 
1naintaining records in information repositoJ::-ies. It appears 
<:lear, however, that the permit writers are taki.ng tha position 
that: authority for the Permit e::>.!:ists independently of the FFACO. 

For the reasons discussed below, this position i.s contrary 
to t.he FFACO ,!nd the Action Plan incorporatE~d by the FFACO. The 
HO&D Permit iB clearly within the scope of the FFACO and should 
he subject to the FFACO's provisions, including Dispute 
Resolution. 

1. The FFAco Governs Permitting of ~SD Facilities at 
Hanford. 

'rhe requirement to obtain an RD&D permit falls under 
HCRl>s.. The FFACO clearly states that it governs RCRA regulation 
of treatment, storage of disposal (TSD) units and groups at 
Hanford. 

RCRA con1pliance, and TSD pe:t"lnittinq, closure, and post 
closure care (except HSWA corrective action) shal l b~ 
governed by Part Two of this Agreement. 

I'f'ACO, page 2 • 

Parts Om~, Two, Four, and Five of this Agreement shall sarve 
as the '.RGRA provisions governing compU.ance, parmitting, 
closure and post-closure care of TSO Units. 

FFACO, par. 6, page 5. 

Even if it is argued that the Parmit is: independently 
a.utho:rized by State law, the FFACO would still apply. One of the 
F'FACO' s express purposes is to provide a framework for permitting 
'I'SD uni ts to ensure compliance with RCRA and the Washington 
Hazard,:,us Wast;e Management Act. FFACO, par. 13 B & c, page 7. 
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Actlor1 Plan, § 6. 2. Part Two of the FFACO .~ompr8hened.vely sets 
:forth DOE' s obligation to obtain TSO permi.t:s, to oloae TSD uni ts, 
11nd otherwise comply with applicable hazard,:,us waste management 
:requirements, whether arising under Federal or state law. 

2. The Waste Water Pilot Plant is a TSD Unit Under 
the FFACO. 

'I'he FFACO's Action Plan contains plans, procedures and 
:Lmplementing schedules, and "is an integral and enforceable part 11 

of the FFACO. FFACO, page 2. "The Action Plan lists the Hanford 
~rso units and TSD Groups which are subject 1:.o permitting a.nd 
clos:ure under this Agreement . 11 FFACO, par. 25, page 19, 
l\ppE:ndix B of the Action Plan sets forth th" l!pecific TSD Units 
and Groups and lists "Physical and Chemical 'l'reabnant T~st 

· Pacilities" a1~ Group 'Number T- X-:- 2. The Wast!e Water Pilot Plant 
(WWPP) falls within this category and is therefore a TSO Unit 
within the meaning of the Action Plan. Pennitting of the WWPP is 
1:hus subject to the RCRA provisions of thA l~FACO, 

3. The WWPP is Raqui:red t:o support Numerous 
Milestones in the Action Plan. 

Further evidence to support this position is provided 
by the filct that the WWPP is required to support the following 
Milestones in the Action Plan . .In fact, submission of the WWPP 
HD&D Permit application is itsel:f a Milestone. Under these 
c:ircumstances, it is difficult to conceive c,f a rational argument 
that would extricate the WWPP RD,~D Permit from the FFACO. 

Relevant Milestones 

M-17-00A Complete liquid e :ffluent treatment 
facilities/upgrades for all Phase I streams. 

M-17-14 Initiate full scale hot operations· of 1 242-A 
Evaporator/PUREX Plant condensate Treatment 
Facility• with p~rmitted discharge of treated 
effluent to the soil column. 

M-17-14A Submit the Architect/EnginQQt'ing firm desJgn
construction schedUlQ for 1 242-A Evaporator/PUREX 
Plant Condensate Treatment Facility• to the EPA 
and Ecology. 

M-17-14B Initiate pilot plant t~sting for 124~-A 
Evaporator/PUREX Plant Condensate Treatment 
Facility' after the effective date o:t the RD&D 
Permit_ 
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M-17-14C Submit Federal De:listing petition for treated 
efflu~nt from 1 242-A Evaporator/PUREX Plant 
Condensate Treatment Facility' in accordance with 
40 CFR 260.22 to the EPA. 

M-17-14D Initiate Operational Test Procedures for the 1 242-
A Evaporator/PUREX Plant condensate Treatment 
Facility' using simulants and/or actual LERF
stored wastes, with recycle to the LERP basins. 

M-17-20 Implement BAT/A.KART for PUREX procesg condensate. 
No soil column disposal until BAT/AKAR'l~ 
implemented as part of '242-A Evaporator/PUREX 
Plant Condensate Treatment Facility•. 

M-17-29 Implen1ent BAT/AKART for the 242-A Evaporator 
Process Condensate. 

M-17-29A Cease all discharges to the 216-A-37-1 Crib. No 
soil column disposal of this Qffluent shall occur 
until BAT/AKA.RT is implemented as part of 1 242-A 
Evaporator/PUREX Plant Condensate Treatment 
Facility'. 

M-20-49 

M-20-50 

M-26-03 

M-26-04 

Submit RCRA research, development and 
demonstration (RDliD) penli t applioatic,n for the 
242-A Evaporator/PUREX Plant Prooess Condensate 
Treatment Facility pilot plant testing in 
accordance with ,o CFR 270.65. 

submit complete RCRA Part B permit application for 
the 242-A Evaporator/PUREX Plant Process 
Condensate Treatment Facility to Ecology for 
approval, which includes 80% d~sign, detail and 
available pilot plant test r~sults. 

Cease discharge of 242-A Evaporator process 
condensate effluent to LERF units. 

Remove all hazardous waste r11sidues from the 242-A 
Evaporator LERF units. 

AR.CR). Permit Issued Under tlla FFACO Must 
Reference the FFACO. 

Paragraph 26 of the FFACO requires DOE to submit permit 
c1pplications :in accordance with the Action l?lan, and further 
requires that the RCRA Permit issued after EPA and Ecology review 
"shall reference the terms of this Agreement ... " Milestone M-
20-49 of the Action Plan required DOE to submit an application 
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Draft Comments f()r Discussion 

for the WWPP RD&D Permit. The i:·esultant Permit must therefore 
ref,~rence the terms of the FFACO as underlying authority. As 
used in paragraph 26, "terms of this AgreemQntu is all-inclusive 
and does · not allow the penni t writers to pick and oh(,ose which 
tenns they deem applicable and which are not. 

D. Suggested Revisions. 

Page 1, first paragraph 
After "and the regulations promul9at.ed that·aunder in 
Title 40 of the Code of Federal R,egulation£L 11 

Add: "and the Hanford Federal Facility Agl~A~ment and 
Consent order (FFA.C0). 11 

Page 3, first paragraph, line 10 
Prior to "a Pennit is issued .. " 
Add: "and pursuant to the Hanford Federal F'acility 
Agreement and Consent Order {FFAco), 11 

Page 3, second paragraph 
After the second sentence 
Mg: "This Permit is intended to be consistent with 
the terms and conditions of the FFACO. In the event of 
a conflict between the Permit and any provision of the 
FFACO, the FFACO will prevail." 

Page 3, third paragraph, first sentence 
Rev:i..sg the first sentence to read: "The Permitees 
shall comply with the FFACO and the fedel:'al regulations 
in 40 CFR Parts 124, 260 through 266, 268, and 270 as 
specJified in this permit. 11 

4 

. tJll 



04 115: 93 Oo : .J6 ~•509 3i2 3150 (;ENER . .\L CO UNSEL 

Draft Comments for Discussion 

ilOLE Oli' STATE IN ISSUING RD,D PERMIT 

,~. _Analy9is 

"Phe l='P-r.mit gtatA~ that the State of Washington h; not 
:authorized. to issue RCRA RD&D permits, but is co-issuing this 
:pennit under its independent state authority. The permit also 
:stai:.es; that all provisions are issued under cc,ncurrent authority, 
j,_. __ ~ ,_ that there are no "state only" provisions which are more 
:strini;rent than the federal regulations. This is an improper and 
unnecessary role for the State to take. 

'l'he Guidance Manual for RD&D Permits stat.es that: it a state 
.is imthorized to issue RCRA Permits but not RD&D Permits, the 
State 11 must decide whether to issue a full RCRA permit or defer 
to I~PA to process an RD&D Permit." Ecology seems to have chosen 
neither alternative. It has neither deferr,ed to EPA nor issued a 
.full RCRA permit, but instead purports to issue a non-RCRA state 
law peirmit. The Guidance Manual does go on to state that if EPA 
.issues the RD&D permit, a state or locality may impo!ie additional 
limits. Here, while Ecology purports to issue the pEtrmit under 
state law outside RCRA, no provision is identified a!l an 
,,additional" or "more stringent" state-only requirement. The 
State's role appears redundant at best . 

l.. Delete all references to the Depa:c:-tment of Ecology and 
!:.tate regulations from Page 1 of the permit. 

2. On page 3, first paragraph, delet,!. raferances to RCW 
~ 70 .105, WAC 173-303, and Department of Ecol1'.)gy _ 

3. On page 4, delete the first two full paragraphs. 

4. There are numerous other parallel referenc-,1s to state 
:regula.tions througho1.,t the permit which are re.ndered unnecessary, 
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REQUIREMENT FOR APPEAL AND STAY PROCEDURJ!l 

J.. Analysis. 

'!'he RD&D Permit provides that any challeng~s to EPA should 
be ,lppealed to EPA in accordance with 40 CFH § 124 .19, and any 
c::hullenges to Ecology will be governed by WAC 173-303-845 which 
provides for an appeal to the Washington Pollution Control 
Heat'.ings Board (PCHB). This provision should be modified for the 
following reasons. 

If DOE is designated as the sol~ permit.tee, the only right 
to administratively challenge any condition of the Permit should 
he through ttic~ Dispute Resolution procedureu of the FFACO. The 
l?er:mit is clei:i.rly within the scope of the Fli'ACO. If both DOE and 
WHC are designated as permittees, then DOE'n appeal remains 
through the FFACO. WHC's appeal right should arise fro1n Federal, 
not State, law, because there are . no "State only" provisions in 
the Permit that would be appropriate for review under State 
,tppeal procedures. 'l'he Permit should be clarified to make clear 
that WHC is ~ntitled to appeal any condition of the Perznit to the 
UPA Administrator under 40 CFR § 124.19, thus eliminating any 
mnbiguity reg<1rding possible dual appeal prc,oedures and 
aonflicting results. 

In the event that DOE is not the sole permittee, provision 
must be made !or staying the application of a permit condition as 

. to both permittees when the condition has beQn challenged by one 
permittee. The granting of a stay would be. consistent with the 
!)ispute Resolution provision of the FFACO which extends the time 
period for completion of work directly affec:ted by a. dispute for 
at least a period of time equal to the actual time taken to 
1:·esolve a good faith dispute. FFACO, par. 29E, page 23. 
E:xti,mding the stay to both permittees would avoid inconsistent 
c.:nforcement of the pe:t:7nit. 

Clarification of the Permit is necessary to protect WHC, 
because applicable law does not provide for an automatic stay. 
WHC is not a party to the FFACO and would not therefore benefit 
from the Dispute Resolution provision of the FFACO in the event 
c,f a challf:mge by DOE. Were WHC to file its own appeal utilizirig 
the procedures of 40 CFR § 124.19, a stay of a contested pel:"'mit 
condit.ion would only be invoked if the EPA Administratot' grant~d 
the request for review. 40 CFR § 124.1.6. In the event that 
State appeal procedures were to apply, there ig lik•wise no 
auto:matic stay. WHC would have to petition th~ PCHB for issuance 
of ~l stay. .6.s'& RCW 43.21B.320. The Permit shc)Uld therefore 
eXpres:sly provide for a stay in the event that either permittee 
challenges the Permit. 
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n. Suggested Revision. 

Pa~e 4, second full paragraph 
!wplace the entire paragraph H.it,h: "The Agancy sh~ll 
enforce all Perndt conditions in this Perm.i.t. Any 
challenges by the Depa.rtment o:r Energy-Rich.land Field 
Office of this Permit shall he subject to the Dispute 
Resolution procedure of the FFACO. Any challenges by 
Westinghouse Jianford Company of thij:; Permit shall be 
directed to the Agency in accordance with 40 CFR 
§ 124 .19. In the event of a challenge by «3ither 
permittee, the Permit shall be stay1:1d as to both 
permittees pending resolution of the challenge under 
the applica.bl~ procedure :referenced above.u 
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tNCLUSION OP REQUIREMENTS BY REFERF.NCE (~ECTION I.B.1) 

.1\. Analysis 

Section I.B.l incorporates into the permit by reference all 
the general permit requirements of WAC 173-:303-810 and 40 CFR 
:§ 270. 30, as well as all the final facility standa.rdei of WAC 
l 73 ··303-600 and 40 CJ?R Part 264, "as applicable. 11 This section 
.is ,Lt best redundant and at worst dangerously vague, and should 
be deleted ~or the following reasons. 

First, there is no counterpart to this section j_n the Model 
RCRA RD&D Permit, OSWER Policy Oir~ctive No. 9527.00-3C. Most of 
the other provisions of Parts I and II of the permit correspond 
to similar p:r,:ivisions in the Moc.'lel RD&D Pennit (although the 
Clrder is different), but section I.B.1 does not. When the Model 
HD&[) permit incorporates a regulation by reference, lt does so 
i;per.:ifically and for a specific purpose. F<:>r example, Model RD&D 
Permit § II .M on Security says: "The Permi1:tee shall comply with 
the security provisions of 40 CFR § 264.14(b) and (c) ." The 
first page of the Model RD&D Permit states 1::hat th~ Permittee. 
1nust comply with the terms and conditions of the permit tiand the 
1:egulations cc)ntained in 40 CFR .Parts 260 through 265, 124 and 
:!70 as specif.led in this permit. 11 The Model RD&D Permit thus 
1:eje,cts the notion of wholesale incorporaticm of the substantive 
1:egulations. 

Second, such a blanket incorporation by reference is also 
contrary to the underlying statutes and ragulations. 
Section 3005(g) specifies that the. EPA (or state) will include 
~:uch provisions as it deems necessary to prc,tect human health and 
the environment. It is specifically authorlzed to modify or 
wuive perm.it requirements in the general permit regulation~. 
§: J00S(g) (2); 40 CFR § 270.65. 'rhe Guidance Manual tor RD&O 
Permits explains that the standards in soma parts ot 40 CFR 
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I'art 264 will be used "as a guide to define general r~quirenients 
:for individual RO&D permits. 11 (page 16) The Model RD&O Permit 
mat,?!:rials also stress that :requirements from 40 CFR Parts 264 and 
265 will be applied "where appropriate," but sp~citically lists 
many s ·uch provisions as optional. (Page 1, iv-v.) Thus the 
eitatute, regulations and guidance materials all reject the 
wholes.ale incorporation of Parts 270 and 264. RD&D permits are 
designed IlQ.t to simply incorporate whatever regulations would 
otnerw ise be ttapplicable" 1 rather, the EPA i .s i;;upposed to speciu 
in the RD&D permit which provisions are applicable and neoessary, ' 

Third, the provision is entirely redundant to thQ extent it 
incorp,Jrates WAC 173-303-810 and 40 CFR § 270.30. Those sections 
list some 14 standard conditions which every RCRA permit should 
contain (althc1ugh they could clearly be waivQd for an RD&D permit 1 ,. 
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under 40 CPR§ 270.65). Rvery one of those conditions is 
out e~cplicitly in Part I of the permit, at. list.&d below. 
is absolµtely no need to incorporate th~ ragulations by 
reference. It can add nothing to the specific provi~ions 
permit, which go beyond the regulations already (!ih9'.,.,_, in 
Part I. F. 2) • 

spelled 
There 

of the 

ReqyJrement § 270.30 WAC-810 Permit Section 

Ji 

Duty to Comply 

Duty to Reapply 

Duty to Halt 

Duty to Mi ti-gate 

Proper Operation 

Permlt Actions 

Effect of Permit 

. Provide Info 

Ineipection 

Monitoring 

si9natory 

Certi.fication (k) ' 

(a) (2) I.E.1 

(b) (3) I.E.2 

(c) (4) I.E.3 

(d) (5) I.E . 4 

(e) (6) I.E.5 

( f) (7) r.c. 
(g) (8) I .A. 

(h) (9) I.E . 6 

(i) (10) I.E.7 

(j) (11) I.F.1-3 

(k) (12) I.J 

270.11 (13) I.J 

(; Reporting (1) (14) I,F,4-9 

Cor1fidential ity :a10.12 (15) I.B.3 

With regard to the incorporation of WAC 173-303-600 and 40 CFR 
:Part 264, the clause is not redundant but instead vague and 

J confusing. Unlike§ 270.30, Part 264 is a wide-ranging 
:t:'eg1.1lation that takes up some 150 pages in th~ CFR. It is 

, 1.1nreas:onable to expect th~ Permittees to parse throu9h that 
;:, :regulation and deter1nine which provisions beyond those speai:t.'ied 
l i .in the permit are "applicable." Further, while many of the 
/ti topics covered by Part 264 are covered by Part II of the permit, 
:•.:i the perm! t requirements are based on incorpora.tion ot ( and 
$.';' ::1pec:lfic modifications to) the Attachments, ra.ther than 
f<' .incorporation of "applicable" regulationg. ThereforEt, 
a{ :tncc>rporation by refArence of anything ''applicable" in Part 264 
~; c::reates the possibility of conflict between the permit and 

.. t : regulations. ,,..,, 
•1.;ry.r. 
i(~I Further, there are certain provisions in Part · 264 whioh are t~:•• 11ot; reflected in Part II of the permit. These provi11ions were 
:;:f,: omitted deliberately. Part I.B.l creates the possibility for 
'."~ }- 1::onfusion and dispute over whether they are neverthel~ss 
,;.!.·°)_; .• 
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f 11 ap·plicable." The most obvious examples are the financial 
assur;1nce and liability insurance provisions of Part 264, 

~. 
' . ;, 

subpart ;H. While mandated for llD&D permits, these provisions are 
not applicable at a federal facllity. The Guidance Manual for 
RD«D Permits addresses this specifically at Page 22: 

It should be noted th!lt the Federal 
government and State ~rovernments are exempt 
from the Subpart H financial requiremants 
(§ 264.140(c)) if they own or operate the 
facility. When one party (the owner or 
operator) is an exempted party because it .1r.t 
a State or Federal entity, then any other 
private sector party may not hQQd to comply 
with the financial regpoh~ibility 
requirements. The st~t~ or Fed~ral 
government may, howeVE!r, require the private 
sector party 1:.o demon!:trate f inanc::i~l 
responsibility by means of a contractual 
agreement . •,.;fl!, 

.. ,If· 

·fl Thu::; financial responsibility of Westinghouse Hanford Company is 
,/~ a rn;;itter of its contract with n,ipartment of Et\ergy, 1u1d is 
r)' correctly omitted from this pernli t _ 
f:~·~ 
V]/ l?inally, the incorporation of all of Part 264 11 iHJ 

~ ~pplicabl~," ratha'r th~n specifi.c sections of the requlations as 
k.;; in tht~ Model RD&D Permit, makes the exact permit requirements 
t~t- ope11-~mded_ The "applicable" rE1quirements will not be determined tt until some time in the future. This deprives the Permitteee of a 

-:i,l meaningful opportunity to commit upon or challenge the 
-~i;{~ appropriateness of any permit ccinditions that are inc<>rporated by 
{81-ll refr:irence. Under 40 CFR § 124.19 and WAC 173-303-841)(6), the 
·-/iii:' Pe:r1nittees must raise ~11 "reasona~ly ascertainable :lssues 11 

·;<1'.~~- dur:ln~J the comment period. Inclusion of Section I.B.1 could 
;)i creatE~ ne~dless disputes over which provisions of Pa.rt 264 are 

?! [/A;> "reasonably ascertainable" as "applicable. 11 

... {}/:. 

i: ",f In conclusion, Part I. B. l is contrary to the EPA' s own 
./J·. Guidance Manual and Model RD&D Permit. It is at best redundant 

11
, }?~:- and at ~orst a confusing source of potential disputes. Under the 

·r \P Model Penni t and Guidance Manual, only those 1.·egulatory 
'
1
, -~ : provi!.ions specified in the permit are "applicable. 11 If there 
··:t~ are applicable provisions of Pal'.·t 264 that can be identified, 

.-;..
_1[ 

½t· they should be specifically incorporated into the appropriate 
k:::. secticms o! the permit, as is done in the Model RD&D Permit. A l ;t~t corresponding change should be 'made on page 3 of the permit . 
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Draft Comments for D.i .scussion 

n. suggci:sted Revisions 

2. Delete I.B.l rnr reasons above. 

3. Delete I.B.2 because the attachments are already 
inc()rporated by reference on page 5. 

4. Text of I.B.3 retained as Saction I.B . 

5. On page 3 of permit, replace the third paragraph 
the following: 

The Permittees shall comply with the 
FFACO and the federal regulations in 40 CFn 
Parts 124, 260 through 266, 268, and 270, as 
specified in this permit. The PenrdttGee 
shall also comply with any self-implementing 
statutory provisions which, according to the 
requirements of RCRA (as amended) or state 
law, are automatically applicable to 
Permittees' dangerous waste activities, 
notwithstanding the conditions ot this 
Permit. 

ll 

.' '•,,::• : · 
. ~:'!'.'?_~:. : 
..... . ·. :~· 



I i,,.q 04!~,?; · 93 oa : -10 -a• 

: ,.;. 

"· 

f 
< 
I.. 

Washington, O.C. NOTICE 

G·IHO 
5u8Jt Cl 01\l( · 5-8-90 

Thia notice provi~es the Department ot !ne1:gy (DOE) J.'X)l!cy 
reg~rding 81gnatures on Resourc::e ConservAtion or"ld Recov~ry Act 
(RCAA) ~rrnit appl.ict.tions. E11c:h ~CAA p,el"tnit IPDlic~Uon 
re,zuii-.es the signoture of both the o"'1'ler A1"'ld operatoc of the 
facility. 

Baaed upcm the Pepartmer\t • e evc,.luation Of the detini tion of 
Operator unde~ £?A'Q ~CAA regulationB, the ooe policy 1• to 
h~va the . .d,uly outhorh:ed J"epresentativea ot tha Operati'ons 
·Offices sign RCAA permit bpplic~tions 8s the owner and to • 
aig~ jointly ~G ~he operator ~1th thQlr contr6ctors who are 
responsible or partiel_ly respc,nsible for ?'~azardous waste 
ect1vit1es nt the facility. T.his policy !a consistent with 
£p~•Q recognition that 1n same caces it is appropriate for 
both a Federol &gency and the contractor to ~ign tho RCAA 
p~~mit erplicatio~ es the operator. 

'l'his policy recogni~cs that there are som,~ aepects of !acili ty 
operation. 6UCh ~s capital txpen~iture and other funding, 
policy anc, schedul in9 ~ecH,1ons, ~nd general ov1:1rsight, 
for which DOE is responsible, and other •spects of facility 
operation, such es the de!ly hend~-on conduct of w&ete 
~ana9eme~t activities, tor which the contrector is respon~ible. 
Consequently, a joint signature policy ~O$t ~ccurately reflects 
the 11anner in which t>OE's Governm~nt-OWO~d Contractor .. op~r&ted 
(COCO) fecilitie~ ore managed. 

Ftegulatory autl"1orities .should recogni:e that the responsibility 
for operoting COE'• OOCO f&cilitie$ ia oh~x"•d by the goverrunent 
nnd the controctor. In order to encouroge ragulatot-y 
authorit,es to recogniz• thiB sho~ing cc r~sponsib1lities, dual 
11ignaturea &hould be accompo1'lied by toe following ex9lanatory 
11tatame"t I either in the pe1,"'!n1 t oppl J.cation or J.n the 
transmittal letter to the regulatory egeney. 

The Department of ~ner~ and ita ope~ating 
contractor,--,..-----...----' have jointly eigned 
thit 8ppl1cation as the operator of the ptrmitte6 
faci!1ty, The Dep&rtment has det•nained that du~l 
ti~notures best reflect the actual apr>ortionmant ot 
rae,,onai~il i ty under which the Department' a ftCM 

OtSTA1euit01t INlftAt(D SY. 

ALL DEPARTMENTAL ELEMENTS OFFICE OF THE SECRETA 
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res{)Ol"I~ u,1 l i ties &re for C>Ql icy, r,rogn~n\Sflfttie, 
tundin~ nnd eched11l i n9 dac.! e tol'lia, ae well 11a genex-.al 
oversight, ~nd the contractor'• RCAA 1"0~90noibilities 
are fot' day-to-doy operations, including but not 
l, imi tcd to, the following respons.Lbi U. ti ,es s wa1ta 
•knelyses o.nd handling, r:noni toring, rceor•~ ke~~ing, 
r.ep¢rtini1, eind contingency plannin9. For pui-po1ts of 
the certification required by ,o C.F.R. Section 270.ll(d), 
the ~partment'a end__, ______ '• repreaentative9 
eerti ly, to the bes~ of tt,ei r knowledge and k>elief, 
the truth, occuracy And comDlctencoa ol the applicetion 
for their roa~etive are6$ ot responsibility. 

This policy 6pplies to an~ new or revised ~CAA ~rmit 
application and, to the1 e)(t~nt the oppror,riate l"~gul~tory 
autht>rity requests epplicetion of this policy to. cxieting 
permit applie~tions, the policy also epp11~s. Naval ~eactors 
f~Cilities ond activit~es ~~e not subject to this policy. 
Furttier guidAnce o·n the irn~lernentotion of this policy, 
including v~ri&nce ~equa~t$, will be issued by the Office 
of f.nV1 rof\ll',ent, s~ {ety an~ Heal th. 11"1 thA !ntetr im, 4uestioos 
mny b~ addce$sed to Mr. ~ai Berube, Deputy Assistant Secret8ry 
t<>r Environmel"'lt. 

), .~1»(. 
9 t), Watk!nG 
r~l, U.S. Navy (~etlred) 
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DESIGNATION OF PERMITTEE 

(08/10/92) 
Page 1 of 5 

tt 
~ Title 40, Code of Federal Regulations (CFRJ, Section 260.10, and 
;t~; , i; ;hington Administrative Code (WAC} 173-303-040 define "operator as "the 
l·•.-· f ·son responsible for the overall operation of a faciillY. • (Emphasis 
,,,._.· 
a· Jed.) lf The conh-actors for DOE on the Hanford Site do not meet the regulatory 

finition of operator. WHC and PNL are not responsible for the overall 
t r. 
~~ eration of either the Hanford Facility or any individual unit within the t/;i: 
1·,• i~ nford Facility, therefore, neit~er is an "operator" within the m,ianing of 

~!, CFR 260.10 and WAC 173-303-040. Rather, DOE is r-espons1ble for overall 
:1~ nagement and operijtion of the Hanford Facility with authority over policy, 

(p ogrammatic funding and scheduling decisions, and general oversight of its 

~ib ntract1)rs 1 work. DOE performs these activities for the 1ndividual TSO 
~i.': ~ . .,. 
L;: '. ,its and for the Hanford Facility as a whole. The contractors have certain 
.F;:' •sponsibilit1es of an operational natl.n·e at certain RCRA Treatment, Storage 
~i, 1d/or Disposal (TSO} units on the Hanford Site under their respective 

0/ ,ntracts with DOE, These responsibilities involve the performance of 
:?':: ~rtain day-to-day activities such as waste analysis and handling, 

-~ ;_:_"

1

_:i·.·.;_:.:::,_:':!

1

: .. ~.:-~_·:.;:'. . rn itori ng, container 1 abe 1 i ng, personne 1 training> and record keeping, 
1 WHC is responsible for these activities at the 616 Nonradioactive 

•-~ ffa~ ngerous Waste Storage Faci_l1ty. PNL is responsible for these activities 
~' \~ .. . Nf the 305-B Storage Unit. Additional TSD Units at which the contractors 

Ji: ave responsibilities are listed with their respective certifications 
. ! ii: -'.~· ... 

:1 l¾t. ubmittud with the permit application (attached). 
Ji t{~~~ The contractors do not have overall responsibil 1ty for any RCRA TSO 
:t L:~· nit on the Hanford Site; nor do they have such res pons i bil 1 ty for the 

· . j~ 

,'~ . ntire Hanford Facility, the facility for which Ecology contemplates issuing 
. ·•J 
· ''.'.. his permit. 
· The contractors' daily activities are governed by DOE regulations, 
: 1rders and directives. The contractors can not make program, facility or 

! 1ajor operational changes without DOE approval. More importantly, the 

~ :ontractors must request specific funding from DOE to accomplish any of 

l . i 
. .. I 

I 
I 

1·{ I 
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.se activities. DOE's operation of the facility includes on-site 
:cility representatives" responsible for overseeing and providing detailed 

~ ·ection to the contractors' activities. 
~f;; . 5 Given this division of responsibilities, Ecology does not have 
~·--1 :hority under the law to designate WHC and PNL as permittees along with 
;b E in a Hanford facility permit. Any permit must recognizi the division of 
:~'F. sponsibilities by function and TSO Unit which exists at Hanford, The 
:/1 rmi t writers acknowledged these requirements in the Fact Sheet for the 
~i itial draft permit released last winter but did not place appropriate p·\· 

\.1 nguage in the draft permit itself. 
Additionally, the permit must address thes~ issues in the context of r e Hanford Federal Facility Agreement and Consent Order (fFACO). The FFACO 

¼
1
:-" ,es not provide for inclusion of contractors as permlttees (see Article 

:·. :)t and therefore contractors would not be subject to its provisions fo~ 
i, . 

_,·_:.,.,~·-'·.::._·' ... · •. :·_
1
.; >cumr?nt review, dispute

0
reso1uth1on, etc., whi1e DOdE would be. The1 d 

~ 1fferent treatment of DE and t e contractors nee s to be raconc1 e . 
~~ If the contractors are included 1n the permit, the following changes f:."·1"~: 

\'g ust be made: 

Introduction 
page 4, lines 11-14 
Replace. "a Permit is issued to the U.S. Department of Energy {USOOE), 

. lestinghouse Hanford Company. (WHC), and Pacific Northwest Laboratory (PNL) 
'. (herP.after called the Permittees), to operate a dangerous waste treatment, 

stor~ge, and disposal facility located ... ~ 
:aith 11 a Permit is issued to the U.S. Department of Energy (USDOE), 

hereafter called the Perm1ttee 1 and to Westinghouse Hanford Company (WHC) 
l-J: and Pac:ific Northwest Laboratory {PNL), as Co-Permittees, for the treatment, 

J storage and d\sposal of dangerous waste ..• " 
·i/: 
,i:j .,, ; 
,J 
·;. · 

e:=-u: 

i ~.v ,, 

.';I:; 
r.• · ,. ' ,• . 

.. 
,: · 

·•:: 
•; . ,, 
·,. 

Introduction 

;•, , : · ; 

·:\ : ;.~ 

_:.: t 
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", 

.\°'•, page 4, lines 16-17 

. liENERAL COLINSEL 

(08/10/92) 
Page 3 of 5 

B.fill.l.ill "The Permi tteP.s sha 11 comply with al 1 permit terms and 
conditions set forth in this Permit and all attachments.n 

wittt "The Perm1ttee and Co-Permittees shall comply with the terms and 
condition!, set forth 1n this Permit, including all attachments, which are 
specifically identified as applicable to each entity," 

Introduction 
page 4, line 42 
J\dd: 11 In the event a decision of the Department 1 s cha 11 en!Jed by U.S. 

DOE under the FFACO and by a contractor under WAC 173-303-845, th,~ 
Department shall stay the decision as it pertains to the contractor pending 
th~ resolution of the matter with U.S. DOE under the FFACO. Such stay 
constitutes a 'stay by the issuing agency' within the meaning of RCW 
43.218.320(1). Such stay shall remain in effect until resolution of the 
U.S. DOE ' challenge under the FFACO." 

Definitions 
page 10, lines 14-16 

Replace "The term "Permittees» means the United States Department of 
Energy (U.S. DOE}, Westinghouse Hanford Company (WHC), and Pacific Northwest 
Laboratory {PNL). 11 

~_ith "The term "Permittee" means the United States Department of 
Energy (U.S. OOE). 

A<!!! new definition "The term "Ca-Permittee" means Westinghouse 
Hanford Company (WHC) or Pacific Northwest Laboratory {PNL}. "Co
Permittees" means WHC and PNL. 

017 -~. 
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DRAFT SUGGESTED LI\NGUAGE FOR nISCUSSION 

Part I - Standard Conditions 

Condition I.A.2 . 
page 14, lines 26-29 

<,ENERAL COliNSEL 

{08/10/92) 
Page 4 of S 

Delete "and areas" on line 28 . 
Adel "At those units, WHC and PNL sha11 each be responsible for only 

day-to-day activ1ties such as waste analysis, waste handling, monitoring, 
container labeling, personnel training, and record keeping. WHC and PNL are 

~ not responsible for complying with Part IV, Corrective Action." 
Note The units identified in Attachments 3 and 4 should initially be 

or,ly 616 Nonradioactive Dangerous Waste Storage Facility for WHC and 305-B 
Storage Unit for PNL. Other units added later should reflect the division 
of re$ponsibilities set out on the certification page for the permit 

applka.tion. 

Part I - Standard Conditions 

Condition I.A.4. 
pages 14-15, lines 43-04 
M.Q. "As WHC and PNL are not parties to the FFACO, the portions of the 

_FFACO and its milestone schedules incorporated into this permit are 
enforceable under this permii only as to U.S. DOE. However, U.S. DOE is 
responsible under the TPA for its contractors' compliance with the FFACO and 

its milestones." 

Part 11 - General Conditions 
Condit ion I 1. H. 
Page 36 

ll)018 

I 
, 1 
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