U.S. Department of Energy

P.O. Box 450
Richland, Washington 99352

03-ED-078 MAY 2 2 2003

Mr. Michael A. Wilson, Program Manager
Nuclear Waste Program

State of Washir Hn

Department of L _ Llogy

1315 W. Fourth Avenue

Kennewick, Washington 99336

Dear Mr. Wilson:

INITIATION OF DISPUTE RESOLUTION UNDER THE HANFORD FEDERAL FACILITY
AGREEMLNT Al... CONSENT ORDER (HFFACO) ON THE STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY (ECOLOGY) PROPOSED CHANGE REQUESTS
M-23-02-02' AND M-45-03-03

References: 1. Ecology letter from L. J. Cusack to J. E. Rasmussen, ORP, “Denial of Hanford
Federal Facility Agreement and Consent Order (HFFACO) Change Request /
M-23-02-02 Requesting Revisions to the M-23 Milestone Series, dated
April 16, 2003,” dated May 8, 2003.

2. Extension to Review Change Request M-23-02-02 and M-45-03-03,” dated
Aay 19, 2003 Sy

3. “Hanford Federal Facility Agreement and Consent Order (HFFACO) Change
Request M-23-02-02 Requesting Revisions to the M-23 Milestone Series,”
lated April 16, 2003.

4. “Transmittal of Revised SST System Leak Detection & Monitoring Function & /
Requ.__1 s.oct :ntfor _ompletion .4 _ - Milestone M-23-23,” dated
lecember 23, 2002. '

On May 13,20( he U.S. Department of Energy (DOE), Office of River Protection (ORP)
received your le  (draft copy faxed on May 8, 2003) denying DOE’s proposed Change Request
M-23-02-02 (Reference 3) and transmitting Ecology’s proposed HFFACO Change Requests
M-23-02-02 and M-45-03-03 (Reference 1). The sta 1 basis for Ecology’s denial was that
DOE’s proposed change “did not fully address the additional requirements necessary for the
Parties to reach agreement on requirements for leak detection and monitoring of the Single-Shell
Tank System.” For the reasons set forth below, DOE does not concur with this statement and
hereby initi es dispute under Part Two, Article VIII, of the HFFACO. Additionally, DOE does
not concur with Ecology’s proposed amendment to the M-23-26 Milestone and objects to
unilateral ¢ ation of new Milestone M-45-17. Based upon the lengthy and productive

lThis is the same change request identification number used in the proposed change request submitted by DOE on April 16,
2003. Since Ecology rejected that proposal, a new number should have been used.



Mr. Michael A. Wilson -2- MAY 2 2 2003
03-ED-078

negotiations preceding submission of our proposed M-23-02-02 Change Request, and the
documented agreement reached between our agencies before its submittal, we are at a loss to
understand Ecology’s reversal of position.

The chronology of negotiations leading up to our April 16, 2003, submission of Change Request
M-23-02-02 follows:

e June 13, 2002. The M-23-23 Functions & Requirements (F&R) document was submitted to
Ecology (mil one due date June 15, 2002);

e June 18, 2002. ORP staff met with Ecology staff to discuss the F&R document crosswalk to
milestone requirements to aide Ecology’s review. (Ecology: Jeff Lyon, Dick Heggen,
Melinda Brown, Kevin DeWitt, Bob Wilson; ORP: Deborah Williams; CHG: Phil Miller,
Dennis Crass, Jon Peschong, Warren Thompson, Randy Stickney);

e July 29, 2002. ORP received Ecology notification extending their review of the primary
document 30 days. (Ecology letter dated July 26, 2002);

e August 26, 2002. ORP received Ecology comments on F&R. (Ecology letter dated August 22,
2002);

e September 16, 2002. ORP requested a 90-day extension for response to comments and
documer revision for M-23-23;

e September 1 2002. ORP staff met with Ecology staff to discuss Ecology’s comments.
(Ecology: Jel .yon, Bob Wilson, Melinda Brown; ORP: Mary Beth Burandt, Billie Mauss,
Deborah Williams, Woody Russell, Jim Rasmussen; CHG: Phil Miller, Warren Thompson,
Sandra Fowler);

e September 30, 2002. ORP received Ecology approval of the comment review extension
request (Ecology letter dated September 25, 2002);

e October 22, 2002. ORP staff met with Ecology staff on comment resolution. (Ecology: Bob
Wilson, Jeff Lyon; ORP: Mary Beth Burandt, Deborah Williams, Billie Mauss; CHG: Phil
Miller);

e Novemlt -! 1002. ORP submitted the Review Comment Record (RCR) comment response.
(e-mail Mar  :th Burandt, ORP, to Jeff Lyon, Ecology);
e November:@ !002. Jeff Lyon, Ecology, agreed to comments resolution and incorporation of

changes intc F&R document. (e-mail Jeff Lyon, Ecology, to Mary Beth Burandt, ORP);

e December %, .J02. Jeff Lyon, Ecology, signed the RCR form (Attachment 1) agreeing to
comment resolution as described therein;

e December 23, 2002. The revised F&R document, signed RCR, and draft M-23-23-02 Change
Request were submitted to Ecology;

¢ January 7, 2003. Milestone status reported as “complete; awaiting Ecology approval” at the
Tri-Party Agi 'ment (TPA) PMM meeting;

e March 4, 2003. Milestone status reported as “complete; awaiting Ecology approval” at the
TPA Quarterly Milestone Review meeting. Discussion regarding the unsigned change request
resulted in an action recorded at the meeting. “Action: Submit a draft Tri-Party Agreement
Change Package for M-23-25E to Ecology for review and approval;”
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e April 8, 2003. Milestone status reported as “complete; awaiting Ecology approval” at the
TPA PMM meeting; and '

e April 16, 2003. Signed Change Request M-23-02-02 Requesting Revisions to the M-23
Milestone Se s was delivered to Ecology (Kennewick office) per teleconference between
Jeff Lyon, Woody Russell, and Sandra Fowler.

As a result of agreements reached between Ecology and ORP following lengthy discussions,
ORP transmitted a revised F&R Primary Document, which incorporated the Ecology approved
comment resolution, and the draft M-23-02-02 Change Request for Ecology approval and
signature. No additional comments were provided by Ecology subsequently. Pursuant to
HFFACO Section 9.2.1 Primary Documents, last paragraph, “If the lead agency does not respond
and has not notified DOE of the need for an extension, the document becomes final at the end of
the 30-day period.” Therefore, the revised F&R document became final as of January 23, 2003.

At the March 4, 2003, Tni-Party Agreement Milestone Review meeting, discussion between
Ecology and ORP regarding the unsigned M-23-02-02 change request resulted in an action
recorded at the meeting. “Action: Submit a draft Tri-Party Agreement Change Package for M-
23-25E to Ecology for review and approval.” On April 16, 2003, ORP transmitted a signed
M-23-02-02 Change Request for Ecology approval signature. This was the same change request
that had been submitted on December 23, 2002. Ecology requested two extensions to review the
change request.  iring this time, ORP teleconferenced with Ecology (Mary Beth Burandt
telephoned Laur  usack on Wednesday, May 7, 2003.) to understand any issues regarding
Ecology’s delay ‘- approving the change request. At no time did Ecology mention, discuss, or
infer it was goin_ o deny the change request and unilaterally impose new milestones that were
never negotiated or previously discussed.

Ecology states that the “change reauest was denied because it did not fully address the additional
requirements ne © the sstoreach _ | requi s - ko on and
monitoring of the SST System” (Reference 1, Paragraph I). HFFACO Milestone M-23-23 is the
only milestone with requirements for Single-Shell Tanks System Leak Detection & Monitoring,
and those requi. ____ents were addressed through the extensive discussions with Ecology staff and
the documented RCR process and in the revised F&R document. Ecology’s attempt to
unilaterally implement schedule for upgrades, programmatic change, and scope expansion into
these proposed change requests bypasses the final primary document and reverses an agreed-
upon resolution generated through several months of negotiations.

After comment resolution was approved and the RCR was signed by Ecology in December 2002,
and the revised F&R was transmitted to Ecology, the work scope to procure an additional Liquid
Observation Well van (Milestone M-23-25E) was deleted by ORP. Because both the Ecology
(May 8,2003)a the DOE (April 16, 2003) proposed change requests deleted the M-23-25E
Milestone, DOE requests approval of a separate change request to delete the M-23-25E
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Milestone because that action is not in dispute. If this milestone is not deleted, the work scope
will have to be re*~tiated and the milestone completion date (September 30, 2003) extended.
Attachment 2 is a signed Change Request M-23-03-01 that simply deletes M-23-25E.

In accordance with HFFACO, Part Two, Article VIII, DOE hereby initiates dispute resolution
and requests 1at the parties meet to discuss this matter within 10 days.

If you have any questions, please contact me, (509) 376-2247 or Deborah Williams, Tank Farm
Operations Division, (509) 376-8488.

James E. Rasmussen, Director
ED:JER Environmental Division
Attachments: (2)

cc w/attachs:

E. S. Aromi, CHG

D. L. Allen, CHG

S. J. Bensussen, CHG
N. Jarayssi, CHG
B. Fowler, CHG
J.C Cl i

M

S.

M.

J. JIX, R

L. J. Cusack, Ecology
J.J. Lyon, Eco

R. Morrison, Fiu )

J. L. Hanson, INNOV
P. Sobotta, NPT

A. W. Conklin,\ DOH
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Review Comment Record




REVIEW COMMENT (ECORD (RCR)

1 1. Date 2, Review No.

11-06-02

3. Project No. 4. Page

Page 1 of 16

5. Document Number(s)/Title(s)

'rogram/Project/
ding Number

7. Reviewer

8. Organization/Group

Heggen (DH), Caggiano

9. Location/Phone

RPP-9937 submitted per HFFACO Milestone
M-23-23 (JC), Wilson (BW), Brown
(MB), DeWitt (KDW)
17. Comment Submittal Approval: 1 Agreement with indicated comment disposition(s) {1. CLOSED
Organization Manager (Optional) Reviewer/Point of Contact ( L b% VY
Date Date
Author/Originator
120, T3, Comment(s)/Discrepancy(s) (Provide. technical justification for - | 14: . 15. Di_sposition_(Provide Justification if NOT accepted.) 16.
Ttem  the comment and detailed recommendation  the action re_quxred to Hold R : Status
correct/ resolve the discrepancy/problem in  ated.) Point

Section 4.1.1, item (2), Basis, links the al ity to respond 1o a leak
(specifically interim stabilization) to the regulatory requirement for
leak detection.

There is no regulatory language in either st or federal codes that
provide for reduced leak detection duetorc  ced ability to rt:Spond
to a detected leak. Each is a separate requirement. Interim
stabilization should not be considered the ONLY possible response to
leak, rather it is an intermediary step towar  closure. In the case of
a catastrophic tank failure, it is possible other actions may be needed
(i.e. retricval, grout curtains, chemical stab ‘ation, capping,
engineered barriers, etc). Also, there are many reasons to monitor for
leaks (i.e. impact to groundwater, worke ty, etc). For these
reasons it is unacceptable for USDOE tc regulatarv requirements

Per discussions with Ecology on 9/19/02 and 10/22/02:

The language in Section 4.1.1.A.2, page 4-7 will be modified
to read: “SSTs that meet interim stabilization criteria, and do
not have a susceptibility to exceeding the interim
stabilization criteria, shall have a reduced monitoring
frequency due to reduced risk. (see Figure 4-2) (see Section
5.0 for BMP monitoring for these tanks).” Table B-4 will
also be updated to reflect this language.

Figure 4-2 and supporting text will be modified to reflect
that the tank conditions will be monitored and evaluated and,
if conditions change, monitoring frequency could change as
specified in the Figure.

A-6400-090.1 (03/92) WEFO11
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M-23-03-01 Change Request







M-23-03-01
May 22, 2003
Description/Justification of Change Cont.

Modifications to the M-23 series milestone incorporated into the HFFACO by approval of this
M-23-02-02 Change Request are shown here as either Ehaded additions, or strikethrougt letions.

M/S Number Milestone Description Due Daté

M-023-25E RROCUREN! SSARY-EQUIRMENTTO SURPORT September-30,-2003
ADD ONALLOWMONITORING-SYSTEMS






