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RESPONSE TO WASHINGTON STATE DEPARTMENT OF ECOLOGY (ECOLOGY) 
CONCERNS ON THE HANFORD FACILITY NONCOMPLIANCE REPORT FOR 
CALENDAR YEAR 2015 (PERMIT CONDITION I.E.19) 

References: (1) 

IZY7903> 
(2) 

\'23144-0 

Ecology ltr. to S. Charboneau, RL, from S. Dahl, "Response to Submittal of 
the Hanford Facility Noncompliance Report for Calendar Year (CY) 2015 
(Permit Condition I.E.19)," 16-NWP-059, <ltd. March 24, 2016. 

RL ltr. to S. Dahl, Ecology, from S. Charboneau, "Hanford Facility 
Noncompliance Report for Calendar Year (CY) 2015 (Permit Condition 
I.E.19)," 16-ESQ-0044, <ltd. February 26, 2016. 

The U.S. Department of Energy Richland Operations Office (RL) received the Ecology letter, 
Reference (1), covering the Annual Noncompliance Report, Reference (2). RL disagrees with 
Ecology's position that Annual Noncompliance Report requires the reporting of allegations of 
noncompliance. RL beli~ves that Ecology's position contradicts the express language of the 
Hanford Resource Conservation and Recovery Act (RCRA) Permit, Revision 8c and the 
Dangerous Waste Regulations promulgated in the Washington Administrative Code (WAC). 

Hanford Facility RCRA Permit, Condition I.E.19, "Reporting of Noncompliances." 

Condition I.E.19 of the Hanford RCRA Permit, "Reporting ofNoncompliances," requires RL to 
"report to Ecology all instances of noncompliance, not otherwise required to be reported 
elsewhere in this Permit, at the time the Annual Dangerous Waste Report is submitted." The 
historical practice RL has employed to fulfill this Condition has included the reporting of 
"formal" instances of noncompliance/enforcement actions.1 Two such instances occurred in 

1 EPA guidance has drawn the distinction of "formal" versus " informal" enforcement actions in a 20 I 0 
guidance document entitled, " Informal and Formal Actions Summary of Guidance and Portrayal on EPA 
Websites" (EPA 2010). EPA stated, "Under the RCRA program, a ' formal' enforcement action is defined 
as a written document that mandates compliance and/or initiates a civil or administrative process or action 
[for the EPA, a referral to DOJ; for a state, a referral to the State Attorney General] , with or without appeal 
rights before a trier of fact, that results in ( I) an enforceable agreement or order and (2) an appropriate 
sanction. More specifically, notices to alleged violators prior to filing a civil or administrative 
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Calendar Year 2015 and were reported in the 2015 Report. 
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Generator and 90-Day Storage Activities are Outside the Scope of the Hanford RCRA Permit 
(Permit), Rev. 8c. 

RL Generator activities are not subject to the Hanford RCRA Permit and are not subject to this 
reporting requirement. Pursuant to WAC 173-303-200(1), "A generator. . . may accumulate 
dangerous waste on-site without a permit for ninety days or less . .. " (Emphasis Added). WAC 
173-303-200(2)(a) provides that, "Satellite accumulation is allowed without a permit . . . " 
(Emphasis Added). Because 90-day accumulation areas and satellite accumulation areas are not 
subject to the Permit, it logically follows that they are not subject Permit Conditions, such as 
annual noncompliance reporting. Ecology's request that RL report instances of alleged 
noncompliance for activities within 90-Day Storage and Satellite accumulation areas is 
misplaced. 

Operating Units and Groups that Operate under Interim Status Standards are Outside the Scope 
of Reporting. 

WAC 173-303-810 exempts interim status units from permit conditions by stating that permit 
conditions are, "applicable to all permits, except interim status permits and permits by rule ... " 
(Emphasis added; see: WAC 173-303-810(14)(g)). Attachment 9 to the Permit, Applicability 
Matrix, demonstrates that Condition I.E.19 does not apply to units operating under interim status 
(Condition I.E.19 explicitly excludes Treatment Storage and Disposal Operating Unit Groups 
(TSDs) permit conditions). TSDs operating under interim status are identified in Parts III, V and 
VI of the Permit and are the same units identified in Ecology's letter. Because these units 
operate under interim status, they are exempt from Condition I.E.19 and need not report 
instances of noncompliance. 

Other Reporting Methods. 

Since 1999, RL has used a disclaimer with each submittal of the noncompliance report. The 
disclaimer defines instances of noncompliances as, "instances of noncompliance with the Permit, 
associated with treatment, storage, and/or disposal units incorporated in Revision 8C of the 
Permit" and exempts the reporting of "noncompliances with the Permit conditions alleged by the 
Washington State Department of Ecology or reported by the RL through Notices of Violation, 
Notices of Correction, Inspection Reports, Project Manager Meeting Minutes, or other written 
correspondence." Reference (2). Each such noncompliance has been omitted from the annual 
report since 1999 ( or prior) and it would be illogical to modify this practice after more than 
fifteen (15) years of praGJjce. 

complaint, order, or agreement do not constitute formal enforcement action .. . " (Id. Emphasis added) . EPA defined, 
" informal" enforcement actions under RCRA as "those actions that are not formal enforcement actions that notify 
the violator of its violations." (Id.) 
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The rationale for omitting such matters from the report is as follows: 
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• Notices of Violation, Notices of Correction, and Inspection Reports issued by Ecology are 
based on field observations by Ecology inspection staff and are reported to Ecology 
throughout the year. Reporting these instances in the annual report would be duplicative, 
would confer no additional benefit to either party and would waste valuable RL resources. 

• Ecology has requested that RL report noncompliances during regularly scheduled 
interagency meetings (e.g., Project Manager Meetings) to provide Ecology such information 
in a "real time" manner (rather than awaiting the annual March 1, report). All reports of 
noncompliances are documented in meeting minutes which are signed by Ecology and RL 
Project Managers. These meeting minutes document that Ecology is in possession of the 
same information reported (in the same format) required in the annual report. 

• Notices of Violation, Notices of Noncompliance, and Inspection Reports usually require RL 
to submit a response to Ecology ( often within 30 days of the alleged violation). By 
responding, to each Ecology allegation, RL is notifying its receipt of the alleged 
noncompliances. Annual reporting of this information would be duplicative, would confer 
no additional benefit on RL or Ecology and would waste valuable RL resources. 

Status of Alleged Violations and Concerns in Informal Correspondence. 

Ecology has required that RL report alleged violations contained in Notices of Noncompliance 
(or Notices to Comply) and Inspection Reports to acknowledge that the alleged violations 
constitute noncompliance with the Permit and/or the Dangerous Waste Regulations; this is a 
legally and factually incorrect assessment. Ecology correspondence alleging potential 
noncompliances is not a formal enforcement action that would require reporting as such 
correspondence merely alleges noncompliance. (RCW 43 .05.060(2)). All issues termed 
"violations" or "concerns" noted in informal Ecology correspondence do not constitute 
violations and need not be reported as "violations" in the annual report until such time as the 
allegations are proven. (Id. ; see also: EPA 2010). 

If RL reported all alleged "violations" and/or "concerns" noted in Ecology' s inspection reports 
and other correspondence, RL could be viewed as having conceded that these allegati.ons are 
"violations," which could result in a forfeiture of RL' s due process rights (i.e. , rights to respond 
to the allegations). Any potential loss of RL' s due process rights would not be in the best 
interests of the Federal Government. 
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RL will modify the last sentence of the future transmittal letter for the noncompliance report as 
follows: 

"Noncompliances with the Permit conditions alleged by the Washington State 
Department of Ecology or reported by the Permittees through Notices of 
Violations, Notices of Corrections, Inspection Reports, Project Manager 
Meetings Minutes, or other written correspondence are omitted from this report 
as they are reported via other means." 

If you have any questions, please contact me, or your staff may contact Jeffrey A. Frey, Assistant 
Manager for Safety and Environment, on (509) 376-7727. 

ESQ:ACM 

cc: Debra J. Alexander, Ecology 
John A. Ciucci, CHPRC 
Kathleen A. Conaway, Ecology 
Laura J. Cusack, CHPRC 
Suzanne L. Dahl-Crumpler, Ecology 
Richard H. Engelmann, CHPRC 
Moses N. Jaraysi, CHPRC 
Jared W. Mathey, Ecology 
John B. Price, Ecology 
Deborah G. Singleton, Ecology 
Ron R. Skinnarland, Ecology 
Joel F. Williams Jr, CHPRC 
Administrative Record 
Ecology Environmental Portal Hanford 
Ecology NWP Library 
HF Operating Record (J. K. Perry, MSA A3-01) 


