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April 15, 2021          21-NWP-063 
 
 
 
Brian T. Vance, Manager 
Richland Operations Office 
United States Department of Energy 
PO Box 550, MSIN: H5-30 
Richland, Washington 99352 
 
Re:  Milestone Negotiations vs. Hanford Federal Facility Agreement and Compliance Order 

(HFFACO) Article XLVIII Requirements for Cost, Schedule, Scope, Integration, Planning 
and Reporting 

 
Dear Brian T. Vance: 
 
In August 2020, the Tri-Party agencies signed an Agreement in Principle to negotiate HFFACO 
milestone changes1 because the Federal Fiscal Year (FFY) 2018, 2019, and 2020 Appropriations 
by Congress were less than the compliance funding levels submitted by the local United States 
Department of Energy (DOE) offices to DOE Headquarters.  
 
I am writing to notify you of an ongoing disagreement between our agencies regarding 
compliance with the HFFACO budgeting provisions. Those disagreements are preventing our 
agencies from successfully completing negotiations.  
 
The following areas of noncompliance with HFFACO requirements related to budget 
information were brought to my attention by my staff. The purpose of this letter is to identify 
these requirements to your office in the hope that your proactive attention can help our agencies 
avoid unnecessary HFFACO disputes and potential litigation. 
 
Compliance-Level Funding Requests 
HFFACO paragraph 148.A states: 

In its annual budget request, DOE shall include estimated funding levels required 
to achieve full compliance with this Agreement. 

                                                 
1 AGREEMENT IN PRINCIPLE FOR THE NEGOTIATION OF HANFORD FEDERAL FACILITY AGREEMENT 
AND CONSENT ORDER (HFFACO) REVISIONS IN RESPONSE TO FEDERAL FISCAL YEAR (FFY) 2018-2020 
APPROPRIATIONS IN CONJUNCTION WITH THE REPRESENTATIVE ANALOGOUS SITE COORDINATING 
AGENCY LIAISONS (RASCAL) RECOMMENDATIONS (INTERAGENCY MANAGENT INTEGRATION TEAM 
(IAMIT) DETERMINATON 2020-006) FOR EXPEDITING REMEDIAL CLEANUP ON THE HANFORD 
CENTRAL PLATEAU https://pdw.hanford.gov/document/AR-04031 
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The Hanford Site has historically asserted compliance with this requirement by sharing with the 
Department of Ecology (Ecology) and the United States Environmental Protection Agency (EPA) 
the field offices’ budget memos submitted to the Office of Environmental Management (EM).2  
 
For FFY 2021, your offices have not responded to my staff’s verbal requests for the memos. 
Regardless, this requirement to include compliance-level funding in the annual budget request 
applies to DOE at the agency level, not at the field office level.3 Accordingly, compliance with 
Paragraph 148.A must be demonstrated by sharing with Ecology and EPA a copy of the budget 
request from EM to the Federal Office of Management and Budget (OMB).  
 
This HFFACO requirement is consistent with Section 1-501 of Executive Order 12088, which 
states:   

The head of each Executive agency shall ensure that sufficient funds for 
compliance with applicable pollution control standards4 are requested in the 
agency budget. 

 
Thus it is the Secretary of Energy, as “the head” of the executive agency, who is legally responsible 
for including compliance-level funding in the budget requests submitted to the OMB.  
 
In accordance with HFFACO Paragraph 148.A and Executive Order 12088, Ecology requests 
that DOE provide Ecology and EPA with a copy of the EM FFY 2022 budget request to OMB. 
 
Five Year Budget Targets  
HFFACO paragraph 149.C states: 

“As soon as possible after DOE-HQ issuance of its initial planning 
guidance but no later than two weeks prior to DOE-RL’s submission of its budget 
request and supporting Activity Data Sheets to DOE-HQ, Ecology and EPA shall 
be given: 1) a management level briefing at the ADS level on the budget, 
including an integrated sitewide assessment of impacts on the requirements of this 
Agreement; and 2) the opportunity to review, comment and make integrated 
recommendations on that budget request, including workscope, priorities, 
schedules/milestones, and five year target and compliance cost/funding 
projections.” 

 

                                                 
2 The FFY 2021 budget memos BUD:SPO/19-BUD-0097 and BUD:SPO/19-BUD-0108 were for the DOE-Richland 
Operations Office and DOE-Office of River Protection, respectively. 
3 Where HFFACO requirements apply only to one or both of the Hanford field offices, that limited applicability is 
clearly indicated in the text of the HFFACO by using the abbreviations DOE-RL and DOE-ORP. Accordingly, 
where the text of the HFFACO assigns a requirement to “DOE,” that requirement applies to the agency as a whole, 
including EM.  
4 Section 1-102 of Executive Order 12088 defines “applicable pollution control standards” to include standards 
established pursuant to the Solid Waste Disposal Act, as amended (42 U.S.C. 6901 et seq.). 
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Historically, the Hanford Site field offices shared with EPA and Ecology the five-year targets for 
the Hanford Site in compliance with this HFFACO requirement. However, in the past decade, 
the Hanford Site field offices have refused to provide this information, asserting a new position 
that the five-year targets are “embargoed” per OMB direction.  
 
Ecology disagrees that the OMB guidance document establishing this “embargo” supersedes the 
legally enforceable requirements of the HFFACO. To the extent that DOE believes the OMB 
embargo is an exercise of the executive deliberative process privilege, Ecology believes that DOE 
waived any such privilege when it agreed to the provisions of HFFACO Paragraphs 148–149.  
 
Moreover, HFFACO Paragraph 149.B already protects DOE’s interest in maintaining 
confidentiality of certain budget information by prohibiting EPA and Ecology from releasing 
“confidential budget information” to other entities “unless authorized by DOE or required to do 
so by court order.”  
 
Paragraph 149.B also provides that DOE can intervene “in any proceeding brought to compel 
or enjoin the release of this information,” such as a proceeding under the Public Records Act, 
Revised Code of Washington 42.56. As an intervener in such a proceeding, DOE would have 
the opportunity to “assert its interest in, and the legal basis for, maintaining the confidentiality 
of this information.”  
 
In accordance with HFFACO Paragraph 149.C, Ecology requests a copy of the current five-year 
funding targets and compliance cost/funding projections for the Hanford Site. 
 
I look forward to your written response to this letter. If you or your staff have any questions, 
please contact me at david.bowen@ecy.wa.gov or (509) 372-7905, or John Price, Tri-Party 
Agreement Manager, at john.price@ecy.wa.gov or (509) 372-7921. 
  
Sincerely, 
 
 
 
David B. Bowen 
Program Manager 
Nuclear Waste Program 
 
cc: See page 4  
  

Digitally signed by 
Bowen, David (ECY) 
Date: 2021.04.15 
15:13:36 -07'00'
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cc electronic: 

Craig Cameron, EPA 
Dave Einan, EPA 
Bill Hamel, USDOE-RL 
Gregory A. Jones, USDOE-RL  
Jon Perry, HMIS 
Mason Murphy, CTUIR 
Jack Bell, NPT 
Rex Buck, Jr., Wanapum 
Laurene Contreras, YN 
ERWM Staff, YN 
Susan Leckband, HAB 
David Reeploeg, Hanford Communities 
Max Woods, ODOE 
Caroline Cress, AGO 
David Bowen, Ecology 
Kelly Elsethagen, Ecology 
Eddie Holbrook, Ecology 
Anne Knapp, Ecology 
Nina Menard, Ecology 
John Price, Ecology 
Stephanie Schleif, Ecology 
John Temple, Ecology 
Kim Welsch, Ecology 
Environmental Portal 
Hanford Administrative Record:  HAFFCO Section 148/149 
HMIS Correspondence Control 
USDOE-RL Correspondence Control 

 


