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STATE OF WASHINGTON 

DEPARTMENT OF ECOLOGY 

RECEJV.E:u 

,,,,~y 2 41999 
P.O. Box 47600 • Olympia, Washington 98504-7600 o;~~E OF WASTE 

(360) 407-6000 • TDD Only (Hearing Impaired) (360) 407-6006 ' EM. MGi\lT 

May 19, 1999 

Mr. Richard T. French, Manager 
U.S. Department of Energy 
Office of River Protection 
P. 0. Box 550 
Richland, Washington 99352 

Mr. Keith Klein, Manager 
U.S. Department of Energy 
Richland Field Office 
P. 0. Box 550 
Richland, Washington 99352 

Dear Messers French and Klein: 

!IE~~~!~~ 
EDMC 

RE: Tank Waste "Privatization" Negotiations Agreement In Principle (AIP). 

Ecology has completed consideration of the latest AIP modifications proposed by the 
Department of Energy (DOE) in its May 7, 1999 e-mail, and found many of these 
modifications acceptable. 

However, DOE's proposal that AIP language not specify that our negotiations will be 
designed to "achieve" compliance with Land Disposal Restriction (LDR) requirements of 
the Resource Conservation and Recovery Act (RCRA) in a manner "equivalent" to Site 
Treatment Plans as required by the Federal Facility Compliance Act of 1992 is not 
acceptable. This language is fundamental to Ecology's and EPA's participation if we are 
to move forward under an AIP. 

Assuming you will accept our and EPA's perspective on this issue, we have incorporated 
other final modifications based on your proposal, our review, and discussion with your 
staff, in the enclosed signed AIP. I urge each of you to accept this language and sign the 
agreement. Following your approval, please forward the original to Chuck Clarke for 
final signature. 

~ 
om Fitzsimmons 

Director 

1 ~- 0 



Messers. French and Klein 
May 19, 1999 

cc: Chuck Clarke, EPA Region 10 
David Mears, WA AGO 
Merilyn Reeves, HAB 

Enclosure (1) 
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AGREEMENT IN PRINCIPLE 

HANFORD FEDERAL FACILITY AGREEMENT AND CONSENT ORDER 

TANK WASTE REMEDIATION SYSTEM {TWRS) NEGOTIATIONS 

In Recognition of 
TWRS PRIVATIZATION CONTRACT NUMBER. DE-ACO6-96RL13308 

AUGUST 1998 

I. Introduction 

The United States Department of Energy's (DOE) Hanford site high-level radioactive tank waste 
(tank waste) is the largest and most challenging environmental construction and operations 
project in the world. Approximately 54 million gallons of tank waste is currently stored in 149 
failing single-shell tanks (SST) and 28 aging double shell tanks (DST} which are near capacity. 
These wastes present a significant public health and environmental risk and stand as one of the 
principal legacy responsibilities of the cold war. Most recently, increasing concern over SST 
leakage and studies documenting that DOE's tank waste has begun to impact area groundwater 
some 12 miles from the Columbia river have served to underscore the urgency to act. 

Over the past four years, DOE has changed its traditional approach to solve the Hanford tank 
waste problem, and has brought the innovation and resources of the private marketplace to 
acquire the new capabilities required to treat and immobilize Hanford tank waste. DOE has 
moved from a Government-owned, contractor-operated facility concept to a contractor-owned, 
contractor-operated facility concept where DOE will purchase the necessary Hanford tank waste 
treatment and immobilization services. In February 1996, DOE solicited proposals for the initial 
segment of the contract (Part A). In September of 1996, DOE awarded contracts to two 
contractor teams for Part A, which required the teams to demonstrate their technical, operational, 
regulatory, business and financial approach. In 1998, after a controlled process that analyzed 
each contractor's proposed solution, DOE decided to select a single contractor, BNFL, Inc. and 
to authorize them to proceed into the second phase of the contract, Part B-1. 

Authorization of this next contract phase marked a major step forward in the acquisition of tank 
waste treatment and immobilization services at DOE's Hanford site. Under this contract phase, 
BNFL is developing all required information necessary to reach financial closure, the point 
where BNFL can secure equity and market resources to design, construct, commission and 
operate their facility. DOE will apply a controlled process to analyze the results of Part B-1 to 
support a decision to proceed in 2000. 
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Current projected program costs for the tank waste privatization project, as outlined in DOE's 
July 1998 Report to Congress, and as updated in DOE's FY2000 budget request to the congress 
are $5.5B (billion) for construction and $5B for operations from FY2001 through FY2018 with 
an additional cost of $3B by the M&I contractor to support retrieval of wastes from the existing 
tanks and for infrastructure construction. FY97 /98&99 funding authorization commitments by 
the congress totaling $400M (million) demonstrates continued support for the project. While 
there are still technical and schedule uncertainties with a project of this magnitude, these seem to 
be manageable. The significant uncertainty is with acceptable overall costs and financing 
strategy. The balance DOE is trying to achieve in risk allocation between BNFL and the 
government, is to assign risks to the party which is appropriately in control of managing that 
activity while minimizing or at least defining ancillary costs. 

DOE's commitment to this project has resulted in authorizing the Part B-1 design phase and 
direct cost B-1 contractor expenditures of up to $250M. DOE's FY2000 budget request shows 
continued commitment by requesting funds for FY2000 itself, and by also requesting advanced 
appropriation (budget authority or BA) for FY2001 through FY2004 totaling $2.5B. 

II. Regulatory Background 

DOE's Hanford site tank waste storage facilities (most notably its single-shell and double-shell 
tank farms) do not comply with either federal or state hazardous waste management law. For 
example, SSTs do not meet hazardous waste requirements for double containment and many 
have begun to release wastes to the environment. Double-shell tanks have not met tank integrity 
assessment requirements and are nearing their design life. The purpose of Hanford Federal 
Facility Agreement and Consent Order (hereafter, "the Agreement") tank waste management, 
stabilization, retrieval, processing facility construction and operations, and tank farm closure 
schedules is to achieve compliance with hazardous waste regulatory requirements. 

Initial schedules for tank cleanup were agreed to by DOE, the Washington State Department of 
Ecology (Ecology), and the U. S. Environmental Protection Agency (EPA) (hereafter, "the 
Parties"), and were issued as an enforceable compliance agreement and order in 1989. 
Agreement schedules that govern waste retrieval, treatment, and facility operations have been 
repeatedly renegotiated. Major schedule modifications have included the following: 

January 1994: 4th Amendment: Hanford Federal Facility Agreement and Consent Order 

This major modification adjusted compliance schedules for virtually all aspects of the TWRS 
program including SST and DST safety issue resolution, tank farm upgrades, tank waste 
pretreatment and vitrification, low-level tank waste immobilization and disposal, DST 
capacity needs, vitrified tank waste canister storage facility construction, SST and DST waste 
characterization, SST interim stabilization, SST waste retrieval, and tank farm closure. Also 
incorporated was agreement between the Parties that tank waste cleanup work will be 
managed utilizing an integrated critical path management process (now Action Plan Section 
11.8). This January 1994 Agreement amendment deleted earlier schedules for the construction 
of the Hanford Waste Vitrification Plant. Negotiations were held in parallel with an extensive 
tribal and public involvement process (i.e., the Tank Waste Task Force). 
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July 1996: Tank Waste Privatization Amendments 

This major modification adjusted Agreement compliance schedules to reflect the DOE's 
decision to utilize a "privatized" approach to acquire treatment and immobilization capability 
through privately developed, financed, constructed, owned, operated, and deactivated 
facilities. Under this 1996 amendment schedules for the construction of low-activity tank 
waste (LAW) pretreatment and vitrification facilities were replaced with schedules requiring 
that LAW pretreatment and immobilization facilities be acquired either: On an agreed to 
"primary path" requiring that two competitive (initial) LAW treatment facilities be operational 
by 2002, or on a pre agreed-to "alternate path" requiring that an initial LAW immobilization 
facility be operational by December 2003 should the primary path prove not feasible. 
Milestones for the completion of tank waste retrieval, processing of high level radioactive 
waste, and tank farm closure were not affected. Development of the "privatization" approach, 
culminating in the contract amendment signed with BNFL in August 1998, caused DOE to 
invoke the "alternate path" option. Ecology and EPA do not agree that DOE is on the 
"alternate path", and Ecology has asked DOE for clarifying documentation (Ecology letter to 
DOE dated, November 30, 1998). 

DOE's privatization approach represents a departure from traditional methods DOE has used 
to develop, finance, design, construct, commission, and operate waste treatment facilities in 
that DOE will purchase waste treatment and vitrification services from BNFL. DOE has 
applied a controlled decision making process, and must retain the ability to apply contract 
decision criteria, evaluate results, and confirm acceptability of facility features. 

The Parties ' negotiations must result in clear DOE accountability to move forward with 
pretreatment and vitrification of Hanford tank waste. In doing so, the Parties understand and 
agree to structure Agreement commitments in a manner which: (1) avoids undue delays in 
compliance, (2) does not undermine the privately-financed, fixed price contract strategy, (3) 
does not unduly increase financial risk associated with private financing and, (4) does not 
create schedules (for either BNFL or the Project Hanford Management Contract (PHMC)) 
which do not adequately consider regulatory requirements or project technical and financial 
uncertainties. 

THEREFORE, IN RECOGNITION OF THE PRECEDING, AND OF THE NEED TO 
MODIFY AGREEMENT REQUIREMENTS FOR THE ACQUISITION AND 
OPERATION OF TANK WASTE PROCESSING FACILITIES, THE PARTIES 
HEREBY AGREE TO ENTER INTO FORMAL NEGOTIATIONS WITH THE 
OBJECTIVE OF REACHING CONSENSUS ON AGREEMENT MODIFICATIONS AS 
FOLLOWS: 

1. Agreement milestones, target dates, and associated Agreement language designed to 
effectively drive procurement, design, construction, startup and operation of tank waste 
pretreatment, LAW vitrification, and high-level radioactive waste (HLW) vitrification 
facilities . Such requirements will: a) be sufficient to effectively identify and drive each 
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phase of required work, and b) require the revision of Hanford contractor baseline(s) 
consistent with Agreement requirements. 

2. Agreement milestones, target dates, and associated Agreement language as a result of 
PHMC work schedules impacted by the contract ( e.g., DST upgrades, disposal). 

3. Agreement milestones, target dates and associated Agreement language which requires that 
DOE and the PHMC complete all actions necessary to ensure timely delivery of tank waste 
feed . 

4. Agreement milestones, target dates and associated Agreement language which establish: a) 
a specific schedule for the Parties to revisit and negotiate Agreement modifications 
pertaining to tank waste retrieval, and b) a specific schedule for the Parties to revisit and 
negotiate Agreement modifications pertaining to the processing of the remainder of 
Hanford tank wastes (post Phase I processing). 

NOTE: Negotiations under this Agreement In Principle ·will not modify completion dates 
of Agreement major milestones M-50-00 (Complete Pretreatment Processing of Hanford 
Tank Waste: 12/31/2028), M-51-00 (Complete Vitrification of Hanford High Level Tank 
Waste: 12/31/2028), or M-61-00 (Complete Pretreatment and Immobilization of Hanford 
Low Activity Waste (LAW): 12/31/2028). 

As noted in Section II (Regulatory Background), the Parties disagree whether DOE is 
currently on the Agreement's alternate path. Omitting a M-60-00 citation from the above 
listing, does not in any way alter or effect whether the M-60-00 series is or is not 
enforceable under the Agreement. The Parties expressly reserve their rights regarding 
enforceability in these negotiations and in any other proceeding. 

5. Agreement requirements as necessary to ensure effective Agreement implementation. To 
this end, the Parties agree to review and modify such requirements as may be necessary, 
e.g., work, critical path, change control, reporting, and modifications necessary due to the · 
recent establishment of the Office of River Protection. 

AGREEMENT MODIFICATIONS ASSUMING SUCCESS OF DOE'S PRESENT 
"PRIVATIZATION" PATH FORWARD 

6. The Parties recognize that DOE's present procurement path envisions the award of a fixed 
unit price contract for treatment and immobilization services for the initial segment of 
Hanford's tank wastes, i.e., Phase 11

• In recognition of this primary path forward, the 
Parties' negotiations will focus on requirements in support of this effort. The Parties agree 
to the following basic structural elements for these negotiations. 

Phase I waste processing as defined within CLIN 004A through 004D of DOE/BNFL contract DE-AC06-
96RL13308, August I 998. 
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a. Agreement modifications will be designed so as to support DOE in its efforts to reach 
agreement resulting in an Authorization to Proceed ( as early as August 31, 2000, but no 
later than May 31, 2001) to construct and operate the facilities necessary to provide 
treatment and immobilization services. 

b. Agreement modifications will be constrained by the completion of Phase I waste 
processing no later than February 2018, and by enforceable milestones requiring that 
Financial Closure be achieved, and that DOE issue its Authorization to Proceed with 
construction and operations as early as August 31, 2000 but no later than May 31, 2001. 

c. Schedules for design, construction, startup and operation of Phase I tank waste 
pretreatment, LAW vitrification, and HL W vitrification facilities will be established as 
Agreement Milestones and Target Dates utilizing current DOE/BNFL 90% level of 
confidence (LOC) schedules. Negotiations will provide that these Agreement Target 
Dates will convert to enforceable interim milestones within 45 days of issuance of 
DOE's Authorization to Proceed with construction and operations. Such conversion will 
be consistent with the Phase I, Part B-2 contract completion dates, recognizing the need 
for reasonable contingency, provided that deviation(s), if needed, shall not exceed 12 
months (non-cumulative). 

d. That the Parties agree that negotiations of treatment and immobilization schedules and 
quantities of waste to be treated in Phase I, are not business sensitive issues (i.e., similar 
to contract award). Therefore, DOE agrees to keep Ecology fully involved in the 
development of the contract schedule baseline and minimum order quantities. 

In addition, and as noted in Section I (Introduction), the uncertainty most likely to effect 
DOE's ability to issue an authorization to proceed with contract phase B-2, and thereby 
move to compliance with federal and state hazardous waste law is the development of a 
successful financing and contract strategy. In recognition of this fact and its importance 
in the government's ability to comply with hazardous waste requirements, the Parties 
recognize and agree that: (1) Part B-2 fiscal and contract negotiations are and will 
remain confidential, but that (2) A continuing open and frank Ecology/DOE discussion 
of financing and contracting issues and issue status is desirable in order to maximize the 
odds of success and to provide for regulatory agency understanding should DOE not be 
able to issue an Authorization to Proceed. Consequently, DOE and Ecology agree to 
schedule and conduct monthly discussions in this regard. 

e. That the Parties negotiations will be designed to achieve compliance with Land Disposal 
Restriction (LDR) requirements of the Resource Conservation and Recovery Act 
(RCRA) in a manner equivalent to Site Treatment Plans as required by the Federal 
Facility Compliance Act of 1992. 
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AGREEMENT MODIFICATIONS ASSUMING FAILURE TO ACHIEVE FINANCIAL 
CLOSURE UNDER THE PRESENT '~PRIVATIZATION" PATH FORWARD 

7. The Parties recognize that the project may not be able to achieve financial closure, thus not 
allowing DOE to issue an Authorization to Proceed with construction and operation under 
its present "privatization" contract. In recognition of this fact the Parties agree to establish 
initial requirements which will: a) govern acquisition of tank waste treatment facilities 
should alternate financing and ,contracting be necessary, and b) do so in a manner which 
minimizes delay in treatment facility acquisition. The Parties agree to the following basic 
structural elements for these requirements. 

a. Agreement requirements will include sufficient activities to ensure viability. 

b. Agreement requirements will establish a near term date certain for the completion of 
negotiations establishing at least five (5) enforceable interim milestones governing the 
procurement and operation of Phase I tank waste pretreatment, LAW, and HL W 
treatment facilities. Additional interim milestones will be established as additional 
schedule information becomes available. As a part of these negotiations, the Parties 
recognize and agree that current M-61-00 series milestones will remain in force (current 
being defined as the date of approval of this AIP). Any other Agreement requirements 
to be modified shall be subject to negotiation. 

c. Agreement requirements will be designed to achieve compliance with RCRA LDR 
requirements in a manner equivalent to Site Treatment Plans as required by the Federal 
Facility Compliance Act of 1992. 

OTHER AGREEMENT PROVISIONS 

8. To complete the negotiations described here no later than July 31, 1999. 

9. · That Ecology, as the designated Lead Regulatory Agency for these negotiations, agrees to 
keep EPA, as the designated support regulator, appropriately and currently informed 
regarding all pertinent aspects of the negotiations. DOE agrees to provide any assistance as 
requested to support Ecology in providing briefings or documentation to EPA 

10 To provide opportunities for continuing public participation and for consultation with 
affected Indian Tribes and the State of Oregon. It is the goal of the Parties to solicit, 
consider, and respond to input from affected parties on a regular basis throughout the 
duration of the negotiations. 

11. That on completion of these negotiations, the Parties will submit the text of tentative 
agreements for tribal, stakeholder and public review and comment. The text of tentative 
agreements will include associated draft Agreement change request(s). 
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12. To conduct a (tentative agreement) public comment period of at least 45 days duration, 
including public meetings if necessary, and to publish a "response to comments received" 
document prior to agreement finalization. 

13. That to minimize the cost of negotiations, negotiation sessions will normally be held in the 
Tri-Cities Area. 

14. That DOE will ensure that appropriate Administration ( e.g., DOE HQ) staff are continually 
advised of, and participate directly in the negotiations here described. 

The Parties further agree that these negotiations stand in lieu of dispute resolution proceedings 
under Agreement Part II, Article VIII, and that should the Parties fail to reach agreement by July 
31, 1999, or following pub lie comment, Ecology shall issue a final decision that shall be 
considered a final decision or determination by the Director of Ecology issued and appealable 
under Agreement Article VIII. 

Approved this 2 '/ day of May 1999. 

Chuck Clarke, Administrator 
U. S. Environmental Protection Agency 
Region 10 
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Richard T. French, Manager 
U.S. Department of Energy 
Office of River Protection 

Ke h A. Klein, Manager 
U.S. Department of Energy 
Richland Field Office 
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